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A  COMPREHENSIVE  LOOK  AT 
THE  NORTH  ATLANTIC  TREATY  ORGANIZATION 
MUTUAL  SUPPORT  ACT  OF  1979 


by  Captain  Fred  T.  Pribble 


ABSTRACT:  This  thesis  examines  the  NATO  Mutual  Support  Act 

of  1979.  A  review  of  the  legislative  history  raises  serious 
questions  concerning  DOD’s  implementation  of  the  special 
authorities  for  acquisition  and  transfer  of  logistic  support 
created  by  Congress  through  passage  of  the  Act.  This  thesis 
concludes  that  DOD  implementation  has  been  confusing  and 
overly  restrictive  and  recommends  that  some  statutory, 
regulatory,  and  policy  changes  are  warranted. 
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INTRODUCTION 


I . 

Beginning  in  the  1970’s,  Congress  pressed  the 
Department  of  Defense  ( DOD )  to  reduce  the  number  of 
United  States  (U.S.)  forces  deployed  in  the  European 
theater.  DOD  efforts  to  improve  the  logistics  "tooth- 
to-tail"  ratio  resulted  in  significant  reductions  in 
the  number  of  combat  service  support  troops  stationed 
in  North  Atlantic  Treaty  Organisation  (NATO)  countries. 
This  decrease  in  U.S.  support  capability  resulted  in  a 
corresponding  increase  in  reliance  by  U.S.  forces  on 
our  NATO  allies  for  logistic  support. 

During  this  same  time  frame,  U.S.  forces  acquired 
and  transferred  support  through  the  use  of  highly 
formalized  procedures.  Logistic  support,  supplies,  and 
services  were  acquired,  both  from  foreign  government 
and  commercial  sources  alike,  by  resort  to  commercial 
contracting  methods  and  the  application  of  U.S.  domestic 
procurement  laws  and  regulations.  On  the  transfer 
side,  provision  of  support  by  U.S.  forces  in  response 
to  allied  requests  required  processing  a  formal  Foreign 
Military  Sales  case  under  the  Arms  Export  Control  Act. 

In  practice,  use  of  these  formalized  procedures 
resulted  in  some  untenable  situations  for  U.S.  forces 
in  training  and  on  exercises  with  their  NATO  counter¬ 
parts.  For  example,  if  an  American  unit  on  maneuvers 
needed  a  tankful  of  gasoline  from  a  Dutch  unit,  a 
formal  contract  was  required.  Conversely,  if  a  Dutch 
unit  was  attached  to  an  American  battalion  for  a  couple 
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days  training,  a  formal  Foreign  Military  Sales  case  had 
to  be  processed  to  provide  food  and  billeting  to  the 
Dutch . 

As  the  frequency  of  U.S.  requests  grew,  NATO 
countries  began  to  object  to  the  contracting  format 
used  by  U.S.  forces  to  acquire  support.  Their  objec¬ 
tions  were  based  upon  the  inclusion  of  several  "offen¬ 
sive"  clauses  in  the  contract  documents  and  the  U.S.’s 
rather  dogmatic  insistence  on  applying  domestic 
procurement  laws  and  regulations  to  transactions 
conducted  in  the  European  theater.  As  support  was 
requested  at  the  government- to-government  level,  the 
allies  felt  that  agreements  not  contracts  were  the 
proper  document  format.  Further,  sovereignty  consid¬ 
erations  dictated  that  international  agreements,  not 
U.S.  domestic  law,  should  govern  these  transactions. 
Application  of  formal  U.S.  Foreign  Military  Sales 
procedures  to  Alliance  requests  for  routine  logistics 
support  caused  further  friction.  The  situation  deteri¬ 
orated  to  the  point  that,  in  the  months  just  prior  to 
Return  of  Forces  to  Germany  (REFORGER)  1980,  the 
Netherlands,  the  Federal  Republic  of  Germany,  Belgium, 
Italy  and  Norway  indicated  a  refusal  to  provide  support 
to  U.S.  forces  if  commercial  contracting  methods  were 
to  be  used. 

Faced  with  such  widespread  rejection  to  these 
traditional  methods  of  acquiring  and  transferring 
support  from  our  allies,  DOD  made  several  requests  to 
Congress  for  legislative  relief.  Congress  responded 


and,  on  August  4,  1980,  President  Carter  signed  into 
law  The  NATO  Mutual  Support  Act  of  1979  (hereinafter 
"NMSA"  or  "the  Act"). 

The  NMSA,  as  originally  enacted,  represented  a 
specific  grant  of  authority  to  DOD  to  acquire  and 
transfer  logistic  support,  supplies,  and  services  for 
the  benefit  of  U.S.  forces  in  the  European  theater.  In 
particular,  Congress  granted  DOD  special  authority  to 
acquire  NATO  host  nation  support  w7ithout  the  need  to 
resort  to  complex  contracting  procedures.  In  addition, 
it  authorized  DOD,  after  consultation  with  the  Depart¬ 
ment  of  State,  to  enter  into  cross-servicing  agreements 
with  our  allies  for  the  reciprocal  provision  of  support 
This  enabled  U.S.  forces  to  transfer  routine  logistic 
support  outside  Foreign  Military  Sales  channels  and, 
again,  to  acquire  support  without  the  need  to  resort  to 
formal  contracting  procedures. 

In  passing  the  NMSA,  Congress  clearly  authorized 
DOD  to  create  a  separate,  two-tracked  system  for 
acquiring  and  transferring  routine  logistic  support  for 
European  based  forces.  Congress  envisioned  that  this 
would  be  a  system  parallel  to,  yet  work  in  tandem  with, 
existing  formalized  procurement  and  transfer  procedures 

For  reasons  largely  unknown,  DOD  failed  to  fully 
seize  upon  the  initiatives  provided  by  Congress  through 
passage  of  the  NMSA.  Instead,  DOD  implementing  regula¬ 
tions  proved  confusing  and  overly  restrictive.  Tragi¬ 
cally,  the  NMSA  authority  was  "wed"  to  existing 
acquisition  and  logistics  principles  and  procedures. 


Service  usage  of  the  NMSA,  as  a  result,  suffered 
greatly  from  this  confusion  and  these  unnecessary 
restrictions . 

This  paper  presents  a  three-part,  in-depth  exami¬ 
nation  of  this  most  important  piece  of  legislation. 
Starting  with  post  World  War  II  Europe,  the  first 
section  of  the  thesis  concentrates  on  the  changing 
relationship  between  the  U.S.  and  its  European  allies, 
and  traces  the  events  leading  up  to  passage  of  the  Act. 

The  second  part  of  the  paper  focuses  on  the  Act. 
All  applicable  DOD  and  Department  of  the  Army  (DA) 
implementing  guidance  is  incorporated  in  an  attempt  to 
present  a  comprehensive  yet  workable  picture  of  the  Act 
for  the  field  practitioner. 

The  final  section  of  the  paper  is  devoted  to  a 
critical  analysis  of  the  Act.  This  section  focuses  on 
the  major  problems  created  by  the  DOD  implementing 
guidance  and  addresses  some  of  the  current  problems 
encountered  in  service  usage  of  the  NMSA.  Emphasis  is 
on  the  problems  and  experiences  of  the  U.S.  Army  Europe 
and  Seventh  Army  (USAREUR),  the  primary  service  user  of 
NMSA  authority.  Included,  wherever  appropriate,  are 
suggestions  for  legislative,  regulatory,  or  policy 
changes . 
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II.  HISTORICAL  BACKGROUND 


A.  POST  WORLD  WAR  II  EUROPE 

1.  Offshore  Procurement  Agreements 

Between  1952  and  1955,  the  U.S.  concluded  a  series 

of  formal  agreements  with  thirteen  European  countries 

(memo  countries)^  governing  U.S.  procurement  of 

services,  supplies,  and  construction  within  their 

2 

respective  countries.  These  agreements  were  executed 

with  countries  participating  in  the  Military  Assistance 

3 

Program  ,  and  were  part  of  the  U.S.  Offshore  Acquisition 

4 

Program  .  They  were  designed  to  further  foreign 
assistance  and  to  provide  direct  support  to  U.S.  forces 
either  deployed  or  conducting  exercises  in  these 
countries . 

These  agreements  are  generally  referred  to  as 

0 

Offshore  Procurement  Agreements  ,  and  were  designed  to 

"spell  out  the  parameters  of  the  host  nations’  consent 

under  public  international  law  to  allow  the  United 

States  to  exercise  its  sovereignty,  i.e.,  authority  to 

contract,  within  the  host  nation’s  territorial  juris- 
7 

diction."  Subject  to  any  country  specific  limitations, 
Offshore  Procurement  Agreements  authorized  the  U.S.  to 
acquire  goods  and  services,  within  those  countries, 
through  reliance  on  U.S.  domestic  laws,  regulations  and 
procedures . 
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In  addition  to  providing  the  legal  authority  to 

contract,  these  agreements  were  also  an  attempt  by  the 

U.S.  to  assist  rebuilding  nations  after  the  second 
9 

world  war  .  In  the  early  1950’s,  the  European  economies 

were  in  complete  disarray.  These  countries  were,  for 

the  most  part,  "actively  seeking  United  States  military 

procurement  due  to  the  poor  economic  situation  existing 

in  their  own  countries  and  desire  for  hard  currency  and 

aid  under  the  Marshall  Plan."^ 

Offshore  Procurement  Agreements  differed  in  form 

and  content  from  country  to  country. ^  Typically, 

however,  they  defined  the  extent  to  which  the  U.S. 

12 

could  exercise  its  power  to  contract.  The  agreements 

covered  areas  such  as  applicable  contracting  law; 

standard  contract  terms  and  clauses;  contract  placement; 

parties;  assistance  and  enforcement;  customs  and 

1  3 

duties;  and  taxes.  Offshore  Procurement  Agreements 
typically  provided  two  methods  by  which  the  U.S.  could 
acquire  goods,  services,  and  construction:  direct  and 
indirect  procurement.  Direct  procurement  authorized 
the  U.S.  to  contract  directly  with  a  host  nation 
commercial  firm  or  individual  for  the  support  required. 
Indirect  procurement  procedures  required  the  U.S.  to 
make  a  request  for  support  with  host  nation  government. 
The  host  nation  would  then  either  provide  the  goods  or 
services  from  its  own  inventories  or  resources  or 
subcontract  with  a  commercial  firm  on  behalf  of  the 
U.S.  Under  the  latter  method,  privity  of  contract 
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generally  remained  with  the  host  nation  and  the  comer- 

15 

cial  contractor. 

In  the  case  of  indirect  procurements,  the  Offshore 

Procurement  Agreements,  while  providing  the  underlying 

legal  authority  for  the  U.S.  to  contract,  did  not 

operate  as  contractual  instruments.  Instead,  the  U.S. 

and  the  host  nation  country  negotiated  standardized 

1  6 

contract  documents  known  as  "model  contracts."  These 
documents  contained  U.S.  statutorily  and  regulatorily 
required  contract  provisions  and  were  used  to  contract 
with  the  memo  countries  for  all  indirect  acquisitions.^ 

2.  Foreign  Military  Sales  Procedures 

During  this  same  period,  all  transfers  or  sales  of 

logistic  support,  supplies,  and  services  by  U.S.  forces 

to  NATO  forces  required  full  compliance  with  the 

formalized  procedures  for  executing  Foreign  Military 

18 

Sales  contained  in  the  Arms  Export  Control  Act. 

Under  the  Arms  Export  Control  Act,  military  sales  are 

1  9 

construed  to  be  an  instrument  of  U.S.  foreign  policy. 

In  order  for  a  country  to  be  eligible  for  Foreign 
Military  Sales,  the  following  four  conditions  must  be 
met : 

1.  The  sale  in  question  would  strengthen 
U.S.  security  interests  and  promote  world  peace; 

2.  The  President  consents  to  the  transfer; 
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3.  The  country  receiving  the  item  must 
agree  to  maintain  the  security  of  the  item  (so-called 
third  party  transfer  concerns);  and 

4.  The  receiving  country  is  otherwise 
eligible  for  transfer  of  the  item.^^ 

Procedurally ,  Foreign  Military  Sales  occur  through 

the  negotiation  and  execution  of  formal  government-to- 

government  agreements  that  are  quasi-contractual  in 

nature.  These  agreements,  embodied  within  the  DD  Form 

1513,  Letter  of  Offer  and  Acceptance,  identify  the 

items  or  services  involved,  the  general  and  specific 

terms  and  conditions  governing  the  sale,  and  the 

21 

estimated  price.  Of  particular  note  is  the  pricing 

requirement.  A  key  element  of  DOD  Foreign  Military 

Sales  policy  is  the  requirement  that  the  price  represent 

22 

the  full  cost  to  the  U.S.  Government  of  the  sale. 

Full  cost  within  the  meaning  used  here  includes  the 

actual  cost  of  the  military  item  and  all  defense 

services  to  include  all  administrative  costs  as  well  as 

a  proportionate  share  of  nonrecurring  research  and 

23 

development  and  production  costs. 

The  general  conditions  (or  "boilerplate")  set  out 

in  the  DD  Form  1513  contain  several  provisions,  required 

by  U.S.  law,  which  reserve  certain  rights  to  the  U.S. 

Taken  in  the  aggregate,  these  reservations  necessitate 

characterizing  the  relationship  created  as  quasi- 
24 

contractual.  For  example,  on  its  part,  the  U.S.  only 
agrees  to  exert  its  "best  efforts"  to  comply  with  the 
terms  of  the  agreement  regarding  costs,  payment  schedules 
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25 

and  delivery  dates.  In  addition,  the  U.S.  reserves 

the  right  to  unilaterally  terminate  the  sale  in  the 

26 

event  of  unusual  or  compelling  circumstances. 

Finally,  the  prices  listed  in  the  agreement  are  only 

estimates.  The  receiving  country,  on  the  other  hand, 

agrees  to  open-ended  liability,  that  is,  to  compensate 

the  U.S.  for  all  costs  associated  with  processing  of 

27 

its  Foreign  Military  Sales  case. 

The  Arms  Export  Control  Act  required  the  U.S.  to 

open  a  Foreign  Military  Sales  case  in  each  instance 

supplies  or  services  from  U.S.  forces  was  requested. 

Of  particular  concern  to  both  U.S.  and  allied  forces 

was  the  requirement  for  full  compliance  with  Foreign 

Military  Sales  procedures  during  the  conduct  of  NATO 

28 

training  exercises.  For  example,  the  provision  of 
routine  support  requirements  such  as  food,  billeting, 
or  medical  care  to  German  or  Dutch  troops  during  a 
combined  field  training  exercise  required  full  compliance 
with  Foreign  Military  Sales  procedures  outlined  above. 


B. 


THE  PERIOD  1970  TO  1980 


1.  A  Shift  in  Emphasis  from  "Tail-to-Teeth" 


Prior  to  the  1970’s,  U.S.  forces  stationed  in 

29 

Europe  had  little  need  for  host  nation  support.  The 
logistic  "tail"  of  the  U.S.  force  structure  provided 
the  bulk  of  supplies  and  services.  This  situation 
changed  dramatically  in  the  1970 ’s  as  Congressional 
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pressure  to  improve  the  " tooth-to-tail "  ratio  in  the 

European  theater  resulted  in  serious  reductions  in  the 

30 

numbers  of  U.S.  support  troops  committed  to  NATO.  As 

a  result,  U.S.  reliance  on  host  nation  support  increased 

3 1 

as  its  own  support  capacity  diminished. 

In  addition  to  reductions  in  deployed  forces,  the 

1970’s  saw  an  increased  emphasis  on  the  need  for 

greater  allied  cooperation  within  the  Alliance  and  a 

corresponding  emphasis  on  the  development  of  more 

efficient  ways  for  NATO  forces  to  achieve  inter- 
32 

operability. 

The  increase  in  U.S.  support  requirements  resulted 

in  greater  use  and  reliance  on  the  Offshore  Procurement 

33 

Agreements  and  the  model  contract  formats.  Problems 

began  to  surface  involving  use  of  these  documents 

"which  could  seriously  impact  U.S.  force  readiness." 

NATO  countries  voiced  strong  objections  to  U.S.  use  of 

commercial  contracting  methods  for  the  acquisition  of 

supplies  and  services  and  to  U.S.  insistence  on  formal 

Foreign  Military  Sales  procedures  under  the  Arms  Export 

35 

Control  Act  for  sales  or  transfers  of  like  items. 

The  U.S.  soon  learned  that,  to  satisfy  the  increased 

support  requirements,  it  could  not  expand  the  use  of 

nor  otherwise  continue  to  rely  on  Offshore  Procurement 

Agreements  and  the  model  contract  formats  established 
3  6 

in  the  1950’s. 


34 
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NATO  Country  Objections 


As  post  World  War  II  Europe  rebuilt,  the  European 
member  nations  recovered  both  economically  and  politi¬ 
cally.  These  recoveries  were  characterized  by  intense 

37 

feelings  of  nationalism. 

NATO  country  objections  and  their  combined  resis¬ 
tance  to  the  use  of  Offshore  Procurement  Agreement 

contracting  methods  grew  during  this  time  of  increased 

3  8 

U.S.  need  for  host  nation  support.  Objections  were 

voiced  for  a  variety  of  reasons.  As  a  central  point, 

there  was  a  universally  held  belief  by  the  NATO  nations 

involved  that  political,  economic  and  military  conditions 

3  9 

which  obtained  in  the  1950’s  were  no  longer  valid." 

The  Alliance  countries  viewed  the  Offshore  Procurement 
Agreements  as  holdovers  from  the  post  World  War  II 
recovery  era,  a  time  when  their  economies  were  in  too 

poor  a  condition  to  object  to  the  methods  which  the 

,  40 

U.S.  used  to  acquire  support,  supplies,  and  services. 

At  the  heart  of  these  objections  were,  of  course, 

dramatically  improved  economies  and  restored  feelings 

of  nationalistic  pride,  country  independence,  and 
41 

sovereignty.  NATO  countries  asserted  that  model 

contract  types  were  intended  for  use  in  strictly 

commercial  relationships.  As  between  sovereigns,  they 

42 

were  viewed  as  objectionable  per  se.  The  general 

feeling  was  that  sovereigns  should  sign  agreements,  not 
43 

contracts.  Moreover,  it  was  particularly  offensive 
for  a  sovereign  nation  to  be  made  subject  to  U.S. 
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domestic  procurement  law  which  dictated  terms  and 

44 

conditions  to  the  host  nation.  It  was  also  widely 
felt  among  our  allies  that  incorporation  of  domestic 
statutory  and  regulatory  provisions  included  in  the 

4  5 

model  contract  format  unilaterally  favored  the  U.S. 

Of  particular  interest,  both  the  Federal  Republic  of 

Germany  and  the  Kingdom  of  the  Netherlands  went  so  far 

as  to  refuse  to  accept  even  the  terms  "contract"  and 

"contracting  officer"  because  of  their  increased 

feelings  of  nationalism  and  their  objections  to  the 

46 

concept  of  contracting  between  sovereign  nations. 

Some  discussion  of  the  nature  and  content  of  the 

contract  provisions  found  so  objectionable  by  our  NATO 

allies  is  appropriate.  The  clauses  contained  in  these 

model  contracts  were  drafted  for  use  with  American 

commercial  firms  in  the  highly  competitive  U.S.  markets. 

Out  of  necessity,  these  clauses  were  drafted  with  the 

intention  of  protecting  U.S.  Government  interests  and, 

to  a  large  degree,  insulated  the  government  from  the 

rigors  of  those  same  markets.  The  legislative  history 

of  the  NMSA  correctly  characterized  U.S.  adherence  to 

48 

commercial  contracting  methods  as  "arrogant." 

Of  those  clauses  required  by  U.S.  procurement  law 

to  be  included  in  the  model  contract  format,  three 

proved  to  be  the  most  troublesome:  United  States 

Officials  Not  to  Benefit;  Covenant  Against  Contingent 

49 

Fees;  and  Gratuities. 

Title  41,  United  States  Code,  section  22,  requires 
the  inclusion  in  every  government  contract  of  a  clause 
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stating  that  no  member  of  the  U.S.  Congress  shall 

50 

benefit  from  the  contract.  In  addition  to  the 
obvious  negative  reflection  on  the  integrity  of  the 
host  nation  officials  involved,  European  countries 
simply  failed  to  see  the  relevance  of  this  provision. 
From  their  perspective,  members  of  the  U.S.  Congress 
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simply  did  "not  have  the  leverage  to  influence  European 

5  2 

national  procurements." 

Title  10,  United  States  Code,  section  2306(b), 

requires  that  all  government  contracts  include  a  clause 

in  which  the  contractor  warrants  that  a  commission  has 

not  been  paid  to  an  agent  hired  for  the  specific 

5  3 

purpose  of  securing  the  contract  award.  NATO  host 

nations  objected  to  making  these  warranties  on  the 

grounds  that  "in  dealings  between  nations  such  warranties 

imply  that  the  nation  making  the  warranty  is  inferior 

to  the  other  and  that  dealings  between  them  are  not 

54 

based  on  a  concept  of  equality." 

Title  10,  United  States  Code,  section  2207, 

directs  that  DOD  put  in  all  contracts,  except  those 

contracts  for  personal  services,  a  clause  permitting 

the  U.S.  Government  to  terminate  the  contract  if  it  is 

found  that  gratuities  were  offered  to  U.S.  employees 

5  5 

involved  in  the  contracting  process.  Again,  the 

Alliance  countries  generally  felt  the  clause  impugned 

their  integrity  and  that  it  was  designed  for  commercial 

contracts,  not  for  support  agreements  at  the  government- 

56 

to-government  level. 
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Some  of  these  restrictive  clauses  had  been  subject 

to  waiver  but  only  on  a  case-by-case  basis.  Each 

request  for  waiver  and  supporting  documentation  had  to 

be  forwarded  through  channels  from  Europe  to  Washington 
5  7 

for  approval.  In  light  of  the  ever  increasing 
reliance  on  host  nation  support,  this  process  was 
generally  considered  impractical,  time  consuming, 
cumbersome,  and  nonresponsive  to  field  commanders’ 
needs . ^ 

Particularly  vexing  to  our  NATO  allies  was  the 

fact  that  NATO  had  developed  and  implemented  its  own 

system  for  the  acquisition  and  transfer  of  logistic 

59 

support,  supplies  and  services.  NATO  Standardized 

Agreements  (STANAGS)  permitted  member  forces  to  provide 

and  acquire  logistic  support  through  use  of  a  simplified 

6  0 

requisition/voucher  system.  At  this  time,  the  U.S., 

a  principal  member  of  NATO,  rather  incongruously 

continued  to  use  commercial  contracting  methods  and 

formal  Foreign  Military  Sales  procedures,  while  espousing 

the  increased  need  for  greater  cooperation  and  inter- 

6 1 

operability  between  Alliance  forces. 

As  a  final  note,  the  provision  of  logistic  support, 

supplies,  or  services  to  U.S.  forces  is  a  discretionary 

act  on  the  part  of  the  host  nation  involved.  It  was 

and  remains  today,  unrealistic  to  require  each  NATO 

country  to  become  familiar  with  and  be  able  to  employ 

62 

different  procedures  for  each  sending  state.  An  all 
too  common  complaint  from  host  nation  officials  was 
their  inability  to  efficiently  satisfy  these  requirements, 
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largely  because  of  unfamiliarity  with  unique  U.S. 

6  3 

procedures.  Unfamiliarity  with  U.S.  procedures  also 

64 

resulted  in  higher  administrative  costs  to  the  U.S. 

3.  Congressional  Response  to  European  Forces 
Concerns 


Return  of  Forces  to  Germany  (REFORGER),  1976, 

provided  the  first  real  incident  where  allies  objected 

65 

to  offshore  procurement  contracting  methods.  The 

problems  arose  when  the  U.S.  attempted  to  exercise  its 

66  6  7 

BENELUX  Line  of  Communication  agreements:  "[N]ATO 

Allies  balked  at  accepting  required  U.S.  clauses  and 

threatened  future  refusal  unless  the  United  States 

ceased  its  insistence  on  using  specific  objectionable 

.  „68 

clauses. 

Subsequent  annual  REFORGER  exercises  presented 
69 

similar  problems.  The  situation  degenerated  to  the 
point  that,  for  REFORGER  1980,  the  Governments  of  the 
Netherlands,  the  Federal  Republic  of  Germany,  Belgium, 
Italy,  and  Norway  indicated  that,  unless  formal  contract 

requirements  were  waived,  no  logistic  support  would  be 

„  ..  .  „  70 

forthcoming . 

In  August  1980,  Congress  responded  to  repeated 


requests  for  legislative  relief  by  U.S.  forces  in 

Europe  by  passing  The  North  Atlantic  Treaty  Organization 

71 

Mutual  Support  Act  of  1979.  The  Act  responded  to  the 
concerns  of  NATO  countries  and  European  based  U.S. 
forces  by  authorizing  the  acquisition  of  NATO  host 
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nation  logistic  support,  supplies,  and  services  without 

72 

the  need  to  resort  to  complex  contracting  procedures. 

The  NMSA  also  allows  our  allies  to  acquire  similar 

support  without  having  to  apply  for  Foreign  Military 

7  3 

Sales  and  comply  with  those  formalized  procedures. 

Through  passage  of  the  NMSA,  Congress  intended  to 

provide  DOD  with  sufficient  authority  to  facilitate  the 

exchange  of  logistics  support  between  U.S.  and  allied 

military  in  training  and  exercises,  thereby  fostering 

74 

NATO  readiness.  In  addition,  the  authority  provided 

in  the  NMSA  was  drafted  in  such  a  manner  so  as  to 

promote  more  and  better  use  of  host  nation  resources  in 

support  of  U.S.  forces  stationed  in  the  European 
75 

theater . 

III.  THE  NORTH  ATLANTIC  TREATY  ORGANIZATION  (NATO) 
MUTUAL  SUPPORT  ACT  OF  1979  (NMSA) 

A.  OVERVIEW 


Simply  stated,  the  NMSA  is  a  unique  grant  of 

authority  by  Congress  to  the  Secretary  of  Defense, 

providing  for  the  simplified  acquisition  and  transfer 

of  routine  logistic  support,  supplies,  and  services 

between  the  armed  forces  of  the  U.S.  and  the  armed 

forces  of  the  governments  of  NATO  countries,  NATO 

subsidiary  body  organizations,  and  the  armed  forces  of 

7  6 

the  governments  of  other  NMSA  eligible  countries. 
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The  Congressional  grant  of  authority  contained 

within  the  NMSA  is,  in  fact,  three  distinct,  although 

not  entirely  separate,  legal  authorities.  The  first 

authority,  termed  "acquisition  only"  authority  (or  2341 

authority),  empowers  U.S.  forces  to  acquire  logistic 

support  directly  from  certain  foreign  governments  and 

77 

international  organizations. 

The  second  grant  of  authority  is  cross-servicing 

7  8 

authority  (or  2342  authority).  It  authorizes  the 

Secretary  of  Defense,  after  consultation  with  the 

Secretary  of  State,  to  enter  into  agreements  with  the 

armed  forces  of  the  governments  of  NATO  countries,  NATO 

subsidiary  body  organizations,  and  the  armed  forces  of 

the  governments  of  other  NMSA  eligible  countries  for 

79 

the  reciprocal  provision  of  logifetic  support.  .  It  is 

therefore  authority  for  U.S.  forces  to  both  acquire  and 

transfer  logistic  support,  supplies,  and  services.  It 

authorizes  U.S.  forces  to  conduct  transfers  of  military 

supplies  and  services  outside  of  the  Foreign  Military 

Sales  arena  and  outside  the  requirements  of  the  Arms 

80 

Export  Control  Act.  As  a  precondition  to  its  use, 
however,  cross-servicing  authority  requires  the  existence 
of  a  mutual  support  agreement  (also  called  a  cross¬ 
servicing  or  umbrella  agreement)  between  the  U.S.  and 

81 

the  intended  supplying  or  receiving  country. 

The  third  and  final  legislative  grant  of  authority 

contained  within  the  Act  is  waiver  authority  (or  2343 
8  2 

authority).  This  grant  of  authority  provides  for  the 
waiver  of  nine  specific  statutory  provisions  relating 
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to  the  acquisition  and  transfer  of  logistic  support, 

8  3 

supplies,  and  services.  Waiver  authority  is  normally 

used  in  conjunction  with  acquisition  only  or  cross¬ 
servicing  authority.  It  provides  the  legal  basis 
necessary  to  conclude  acquisition  and  cross-servicing 
agreements  free  from  these  statutory  and  regulatory 

requirements  which  have  proven  so  troublesome  to  our 

.  84 

allies  m  the  past. 

In  addition  to  the  three  authorities  cited  above, 
the  NMSA  also  establishes  pricing  and  reimbursement 
procedures  which  govern  the  acquisition  and  transfer  of 
goods  and  services;^  prohibits  the  increase  in  inven¬ 
tories  and  supplies  of  U.S.  forces  for  the  purpose  of 

transferring  support  to  a  qualifying  country  or  NATO 

8  6 

subsidiary  body;  prescribes  annual  ceilings  on 

reimbursable  credits  and  liabilities  which  may  be 

8  7 

accrued  by  the  U.S.;  and  establishes  annual  reporting 

requirements  to  Congress  for  agreements  and  transactions 

88 

made  under  its  authority. 

As  originally  enacted,  the  NMSA  was  limited  in  its 

application,  geographically,  to  "Europe  and  adjacent 
„89 

waters.  In  1986,  Congress  expanded  the  NMSA  s 

application  to  military  forces  of  non-NATO  qualifying 

countries  outside  the  European  theater  (NMSA  eligible 
90 

countries).  These  1986  amendments  also  provided  for 
application  of  the  NMSA  to  the  armed  forces  of  NATO 
countries,  NATO  subsidiary  body  organizations,  and  the 
armed  forces  of  NMSA  eligible  countries  while  they  are 
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stationed  in,  conducting  training,  or  are  otherwise 

91 

performing  exercises  in  North  America. 


B. 


DEFINITION  OF  TERMS 


A  basic  understanding  of  the  terms  used  in  NMSA 
transactions  is  critical  to  a  mastery  of  the  area.  As 
will  be  discussed  in  later  sections  of  this  paper,  many 
problems  in  NMSA  usage  have  been  generated  by  inconsis¬ 
tent  application  and  inartful  use  of  the  terminology  in 

92 

this  specialized  area  of  acquisition  law. 

Transactions  under  the  NMSA  may  take  one  of  two 

basic  forms:  acquisitions  or  transfers.  An  "acquisition" 

is  defined  as  the  U.S.  obtaining  logistic  support, 

supplies,  or  services  from  a  NATO  country,  NATO  subsidiary 

93 

body  organization,  or  other  NMSA  eligible  country. 

Acquisitions  occur  under  either  an  acquisition  agreement 

94 

made  pursuant  to  the  acquisition  only  authority  or 

under  the  terms  of  a  mutual  support  agreement  concluded 

95 

under  the  cross-servicing  authority.  "  An  acquisition 
may  involve  either  the  purchase,  rental,  or  lease  of 

96 

the  desired  logistic  support,  supplies,  or  services. 

The  term  "transfer"  denotes  the  provision  of 

logistic  supplies,  support,  or  services  by  U.S.  forces 

to  a  NATO  country,  NATO  subsidiary  body  organization, 

97 

or  other  NMSA  eligible  country.  Under  the  NMSA, 

transfers  may  only  be  made  using  cross-servicing 

authority,  subject  to  the  terms  and  conditions  of  the 

9  8 

relevant  mutual  support  agreement. 
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The  Act  provides  that  compensation  for  an  acquisi¬ 
tion  or  transfer  may  be  made  on  either  a  reimbursable 


or  a  nonreimbursable  basis. 
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A  reimbursable  transac¬ 


tion  is  one  where  cash  payment  is  made  in  the  currency 

100 

of  the  supplying  country.  A  nonreimbursable  trans¬ 

action  may  take  one  of  two  forms: 

1.  Replacement-in-kind  --  replacement  by 
the  receiving  nation  of  supplies  or  services  of  an 
identical  nature  to  those  received;  or 

2.  Exchange  --  replacement  of  supplies  or 

services  of  a  substantially  identical  nature.  Exchanges 

require  a  determination  by  the  issuing  or  receiving 

U.S.  organization  that  the  replacement  supplies  or 

services  have  the  same  "form,  fit  or  function"  as  those 
.  .  ,  101 

originally  supplied. 


C. 


PURPOSE 


The  NMSA  has  two  primary  peacetime  purposes.  The 
first  is  training  and  exercise  related.  In  this 
regard,  NMSA  was  passed  to  facilitate  the  interchange 
of  logistic  support,  supplies,  and  services  between 
U.S.  military  forces  in  training  and  exercises  with 
allied  countries,  thereby  promoting  common  readiness  in 

4-  r  102 

the  event  of  war. 

The  second  purpose  relates  to  the  increased 
reliance  by  U.S.  forces  on  host  nations  for  combat 
support  services.  NMSA  permits  better  use  of  host 
nation  resources  for  logistic  support,  supplies,  and 
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services  by  providing  U.S.  forces  the  ability  to 

acquire  supplies  and  services  without  the  need  to 

3  03 

resort  to  "complex  contracting  procedures." 

Congress  also  passed  the  NMSA  as  part  of  a  larger 

104 

plan  to  strengthen  the  NATO  Alliance.  As  such,  NMSA 

provides  DOD  with  a  measure  to  improve  standai-dizat ion 

105 

and  cooperation  within  the  NATO  alliance.  Further, 

the  Act  operates  as  a  readiness  enhancing  measure  by 

facilitating  mutual  planning,  interoperability  training, 

the  conduct  of  multinational  exercises  and  the  overall 

106 

NATO  deterrent  posture.  The  Act  also  provides  DOD 

with  the  authority  needed  to  fully  implement  NATO 

STANAGS ,  thereby  facilitating  mutual  logistic  support 

107 

within  the  NATO  alliance.  Finally,  the  Act  also 

gives  DOD  a  clear-cut  replacement- in-kind  authority 

108 

which,  heretofore,  it  lacked. 

In  summary,  the  NMSA  was  originally  enacted  to 

alleviate  the  various  problems  that  U.S.  forces  were 

experiencing  in  acquiring  NATO  host  nation  logistic 

109 

support  by  simplifying  acquisition  procedures.  The 

1986  amendments  expanded  the  geographical  application 
of  the  NMSA  beyond  "Europe  and  adjacent  waters"  by 
specifically  providing  for  U.S.  support  to  NATO  countries, 
NATO  subsidiary  body  organizations,  and  other  NMSA 
eligible  countries  stationed  in,  performing  exercises, 
or  otherwise  training  in  North  America.'*'^  This 
amendment  is  indicative  of  a  clear  Congressional  intent 
to  provide  the  authority  for  meaningful  reciprocal 
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provision  of  logistic  support,  supplies,  and  services 
to  allied  countries  and  NATO  organizations.’*'"^ 

D.  CONGRESSIONAL  SAFEGUARDS 


1 .  Generally 


The  legislative  history  indicates  that  Congress 

had  serious  reservations  about  the  extent  of  the 

authority  DOD  was  requesting  in  two  earlier  versions  of 

proposed  legislation  submitted  by  DOD  for  Congressional 
112 

consideration.  Congress  responded  to  both  versions 

with  concern  about  the  scope  of  the  authority  proposed 
by  DOD:  "[T]he  Department  of  Defense  proposed  to  ’wipe 
the  books  clean’  of  legislation  in  pursuit  of  vague, 
undefined  and  unlimited  objectives  without  any  identi¬ 
fication  of  specific  statutory  provisions  that  were 

..  U1  .  „ 1 1 3 

dxsabl  mg  . 

In  response  to  what  was  perceived  by  Congress  as 

an  attempt  by  DOD  to  secure  authority  far  in  excess  of 

what  was  actually  needed,  Congress  included  in  the  Act 

certain  "safeguard"  provisions  designed  to  both  limit 

the  authority  it  granted  and  to  monitor  DOD  compliance 

with  both  the  letter  and  spirit  of  the  new  legislation. 

Toward  these  ends,  the  NMSA,  as  originally  enacted, 

provided  for  the  following: 

1.  Annual  reports  to  Congress  detailing  the 

nature  and  amount  of  all  transactions  under  the  authority 

115 

of  this  legislation; 
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2.  Prior  review  by  Congress  of  implementing 

116 

regulations  issued  by  DOD; 

3.  A  ceiling  on  the  dollar  amount  of  the 
transactions  which  may  be  conducted,  in  a  fiscal  year, 

involving  the  acquisition  and  transfer  of  logistic 

4-  l17 
support ; 

4.  Pricing  principles  to  guarantee  reci¬ 
procity  or,  in  the  alternative,  the  application  of  Arms 
Export  Control  Act  pricing  principles  for  non-reciprocal 
sales  or  transfers; 

5.  A  limitation  on  the  provisions  of  law 

which  may  be  waived  by  U.S.  forces  in  acquisitions  to 

only  those  provisions  absolutely  essential  to  meeting 

119 

the  purpose  of  the  legislation. 

The  following  two  sections  discuss  the  major 
legislative  restrictions,  placed  on  DOD  by  Congress  in 
using  the  NMSA  authority.  The  final  section  focuses  on 
Congressional  limitations  placed  upon  the  types  of 
support,  supplies,  and  services  which  may  be  acquired 
or  transferred  under  NMSA  authority. 

2.  NMSA  "Ceiling"  Authority 

(a)  Generally 


Prior  to  enactment  of  the  NMSA,  Congress  expressed 
concern  that  DOD,  if  given  the  chance,  would  use  this 
new  authority  to  "acquire  virtually  unlimited  quantities 
of  military  equipment  from  European  sources  in  pursuit 
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of  abstract  political  objectives  such  as  the  ’two-way 

120 

street’  in  defense  trade."  As  a  result,  the  Act 

contains  limiting  language  and  various  control  mechanisms 

designed  to  prevent  such  an  occurrence. 

One  such  limitation  imposed  by  Congress  is  contained 

121 

in  section  2347  of  the  Act,  which  places  limitations 
or  "ceilings"  on  the  amounts  that  may  be  obligated  or 
accrued  for  reimbursable  transactions  by  the  U.S.  in 
any  fiscal  year.  The  ceilings  do  not  apply  to  non¬ 
reimbursable  transactions  unless  converted  to  a  reim¬ 
bursable  transaction  because  of  nonreplacement  during 

122 

the  allotted  12-month  period.  In  addition,  these 
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limitations  only  apply  diiring  peacetime  operations; 

they  do  not  apply  during  periods  of  active  hostilities. 

The  limitations  provided  for  NATO  countries  and  subsidiary 

bodies  differ  from  those  provided  for  NMSA  eligible 

124 

non-NATO  countries. 

The  imposition  of  limitations  on  the  amounts  that 
may  be  expended  by  DOD  on  reimbursable  NMSA  acquisi¬ 
tions  and  transfers  in  a  given  fiscal  year,  coupled 
with  the  annual  reporting  requirements  discussed 
earlier,  has  necessitated  the  development  of  elaborate 
systems  within  the  service  components  for  both  requesting 
NMSA  ceiling  authorization  prior  to  entering  into  such 

a  transaction,  as  well  as  detailed  post  transaction 

125 

reporting  requirements.  The  individual  workings  of 

these  systems  are  beyond  the  scope  of  this  paper. 

Suffice  it  to  say,  however,  that  any  organization 
planning  to  use  NMSA  authority  should  do  so  only  after 
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fully  consulting  and  complying  with  individual  service 

•  126 
requirements  in  this  regard. 


(b)  Reimbursable  Acquisitions 


The  NMSA  limits  the  total  amount  of  reimbursable 
liabilities  (purchases)  involving  NATO  that  the  U.S. 
forces  may  accrue  in  a  given  fiscal  year  to  $150,000,000. 
Of  that  amount,  the  amount  of  supplies  that  may  be  pur¬ 
chased,  excluding  petroleum,  oil,  and  lubricants  (POL), 

128 

is  limited  to  $25,000,000.  The  purpose  for  the 

ceiling  on  reimbursable  transactions  is  to  ensure  that 

the  emphasis  of  acquisitions  under  NMSA  authority 

continues  to  remain  on  support  services,  as  opposed  to 

129 

hardware  "where  emotions  and  dollars  run  high." 

Regarding  NMSA  eligible  non-NATO  countries,  the 
Act  places  limits  on  the  amounts  of  reimbursable 
acquisitions  which  may  be  made  within  each  country. 

The  total  amount  of  reimbursable  liabilities  which  can 
be  made  by  U.S.  forces  in  a  given  fiscal  year  may  not 
exceed  $10,000,000.  Of  that  amount,  only  $2,500,000 
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may  be  expended  for  supplies,  excluding,  again,  POL. 
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The  $10,000,000  per  country  limit  is  in  addition  to  the 

131 

$150,000,000  limit  specified  above  for  NATO. 

132 

The  Army  NMSA  implementing  regulation  adds 
further  funding  restrictions  on  NMSA  usage.  Reimburs¬ 
able  acquisition  of  logistics  support  chargeable  to  an 
appropriation  or  fund  for  which  the  acquiring  command 


is  not  authorized  to  incur  obligations  is  prohibited 


133 
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Further,  reimbursable  acquisitions  and  transfers  will 
not  be  made  unless  the  following  conditions  are  met: 

1.  Funds  are  available;  and 

2.  Adequate  acquisition  or  transfer  ceiling 

134 

authority  is  available. 


(c) 


Reimbursable  Transfers 


The  NMSA  limits  the  total  amount  of  reimbursable 
credits  (sales)  involving  NATO  that  the  U.S.  forces  may 


accrue  in  a  given  fiscal  year  to  $100,000,000. 
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The 


amount  of  supplies  that  may  be  transferred  is  not 
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restricted  further  by  the  NMSA. 

Regarding  NMSA  eligible  non-NATO  countries  the  Act 
also  places  limits  on  the  amounts  of  reimbursable 
credits  which  may  be  made  on  a  per  country  basis. 

The  total  amount  of  reimbursable  credits  which  can  be 
accrued  by  U.S.  forces  in  a  given  fiscal  year  may  not 
exceed  $10,000,000.  Again,  the  amount  of  supplies  that 
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may  be  transferred  is  not  restricted  further. 
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The 


$10,000,000  per  country  limit  is  in  addition  to  the 

13  9 

$100,000,000  limit,  specified  above,  for  NATO. 


Reporting  Requirements 


An  additional  safeguard  built  into  this  legislation 

is  the  requirement  for  a  detailed  annual  report  to 
140 

Congress.  The  reporting  requirement  is  intended  to 

give  Congress  a  yearly  opportunity  to  review  DOD  usage 
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Of  particular  concern  is  that 


141 

of  NMSA  authority. 

DOD  "does  not  expand  the  scope  of  the  legislation  by 

142 

’ interpretation’ . " 

Specifically,  section  2349  of  the  Act  requires 
that  the  Secretary  of  Defense  submit  to  Congress  not 
later  than  February  first  of  each  year,  a  report 
containing : 

1 .  A  description  of  the  agreements  entered 
into  using  NMSA  authority  during  the  fiscal  year 
preceding  the  year  the  report  is  submitted; 

2.  The  dollar  value  of  each  reimbursable 
acquisition  or  transfer  by  the  U.S.  for  the  agreements 
and  fiscal  year  in  question; 

3.  A  report  of  the  nonreimbursable  acquisi¬ 
tions  and  transfers  by  the  U.S.  for  the  agreements  and 
the  fiscal  year  in  question;  and 

4.  A  description  of  the  agreements  entered 

into  (and  expected  to  be  concluded)  under  NMSA  authority 

expected  to  be  in  effect  for  the  fiscal  year  in  which 

the  report  is  submitted,  together  with  an  estimate  of 

the  total  dollar  value  of  all  acquisitions  and  transfers 

expected  to  be  concluded  for  the  fiscal  year  in  which 

14  3 

the  report  is  submitted. 

4.  Limited  Definition  of  Logistic  Support, 
Supplies  and  Services 

In  addition  to  concern  over  what  it  perceived  as  a 
DOD  initiative  to  exempt  itself  from  all  procurement 
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Congress  also  saw  the  originally 


related  legislation, 

proposed  DOD  drafts  of  the  NMSA  as  an  attempt  to  have 

authority  to  acquire  "virtually  unlimited  quantities  of 

145 

military  equipment  from  European  sources."  In 

response,  the  Act  includes  a  limited  definition  of 

logistic  supplies,  support,  and  services:  "The  term 

’logistic  support,  supplies,  and  services’  means  food, 

billeting,  transportation,  petroleum,  oils,  lubricants, 

clothing,  communications  services,  medical  services, 

ammunition,  base  operations  support  (and  construction 

incident  to  base  operations  support),  storage  services, 

use  of  facilities,  training  services,  spare  parts  and 

components,  repair  and  maintenance  services,  and  port 
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services . 

Acquisitions  and  transfers  under  the  NMSA  are 
limited  to  the  routine  logistic  support,  supplies,  and 
services  set  out  above.  The  legislative  history,  as 
well  as  the  Army  regulation,  specify  additional  items 
which  are  excluded  from  coverage  by  NMSA  authority: 

1.  major  end  items  of  organizational 
equipment; 

2.  guided  missiles; 

3.  chemical  and  nuclear  munitions; 

4.  formal  courses  of  military  instruction; 

5.  distinctive  military  uniforms  and 
insignia; 

6.  major  construction;  and 

7.  guidance  kits  for  bombs  and  other 

.  .  147 

munitions . 
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Initial  quantities  of  replacement  parts  and  spares  for 

major  items  of  organizational  equipment  may  also  not  be 

148 

acquired  or  transferred  under  the  Act. 

E.  FORMS  OF  NMSA  AUTHORITY 


1.  Acquisition  Only  Authority 
(a)  Generally 


The  rationale  underlying  both  the  acquisition  only 

and  the  cross-servicing  authorities  is  "that  the 

traditional  seller-customer  concept  is  not  appropriate 

to  the  relationship  between  sovereign  nations  of  an 

alliance  seeking  to  enhance  military  readiness  through 

cooperative  arrangements  to  provide  reciprocal  logistical 
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support  of  a  routine  nature." 

150 

Subject  to  the  availability  of  funds,  acquisition 

only  authority  enables  DOD  to  enter  into  agreements  for 

the  acquisition  of  logistic  support,  supplies,  and 

services  directly  from  governments  of  NATO  countries, 

NATO  subsidiary  body  organizations,  and  governments  of 
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NMSA  eligible  countries.  '  This  authority  is  limited 

152 

to  acquisitions.  It  does  not,  however,  require  the 

existence  of  a  mutual  support  agreement  as  a  prerequisite 
153 

to  its  use. 

Transactions  under  acquisition  only  authority  will 

occur  through  negotiation  and  conclusion  of  an  acquisi- 
154 

tion  agreement.  When  signing  this  agreement, 
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section  2343  of  the  Act  authorizes  the  Secretary  of 


Defense  to  waive  nine  provisions  of  law  generally 

applicable  to  procurements. 

Compensation  for  an  acquisition  only  transaction 

may  be  on  either  a  reimbursable  or  a  nonreimbursable 
155 

basis.  Use  of  the  acquisition  only  authority  is 

also  subject  to  the  policies  and  limitations  imposed  on 
the  waiver  authority  contained  in  section  2343  of  the 
Act.156 


(b).  Applicability 


As  originally  enacted,  use  of  the  NMSA  was  confined 
to  "Europe  and  Adjacent  Waters."  That  term  is  defined 


The  territories  of  those  NATO  countries 
and  subsidiary  bodies  and  those  waters 
within  the  ’North  Atlantic  Treaty  Area’ 
as  defined  in  the  North  Atlantic  Treaty 
(amended  by  the  Protocols  on  the  Acces¬ 
sion  of  Spain,  Greece,  Turkey,  and  the 
Federal  Republic  of  Germany),  excluding 
North  America.  The  NATO  European 
countries  include  Belgium,  Denmark, 
France,  Germany,  Greece,  Iceland,  Italy, 
Luxembourg,  the  Netherlands,  Norway, 
Portugal,  Spain,  Turkey,  and  the  United 
Kingdom,  and  Canada  when  her  forces  are 
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operating  in  Europe  and  adjacent 
157 

waters . 


Congress  expanded  the  applicability  of  the  acqui¬ 
sition  only  authority  in  the  1986  amendments  to  the 
158 

Act.  This  authority  was  extended  to  countries 

which : 

1.  have  a  defense  alliance  with  the  U.S.; 

2.  permit  the  stationing  of  U.S.  forces  or 
the  homeporting  of  U.S.  Naval  vessels  in  such  country; 

3.  have  agreed  to  preposition  U.S.  materiel 
in  such  country;  or 

4.  serve  as  the  host  country  to  U.S. 

military  exercises  or  permit  other  military  operations 
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by  U.S.  forces  in  such  country. 

Unlike  cross-servicing  authority,  use  of  the 

acquisition  only  authority  with  NATO  countries  and 

subsidiary  bodies,  as  well  as  NMSA  eligible  countries, 

does  not  require  Department  of  State  consultation  or 
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prior  Congressional  notification. 

(c)  Policies  and  Limitations 


The  legislative  history  clearly  indicates  that  the 

NMSA  was  intended  to  facilitate  the  acquisition  by  U.S. 

forces  of  support,  supplies,  and  services  from  host 
161 

nation  sources.  Specifically,  the  Act  is  designed 

to  aid  in  the  acquisition  of  routine  support  such  as 
"base  operations,  including  perimeter  security,  food 
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services,  maintenance  and  minor  construction,  transport, 
dock-side  services,  and  a  host  of  other  support  services 

which  now  draw  off  United  States  manpower  from  combat 

,  ,  .  ,  „  1 6  2 
and  direct  combat  support.  . 

The  Act  identifies  the  nine  statutory  provisions 

relating  to  the  acquisition  of  logistic  support, 

supplies,  and  services  which  have  proved  troublesome  in 
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the  past  and  may  be  waived.  Acquisitions  under  the 

authority  of  NMSA ,  however,  must  comply  in  all  respects 

with  other  provisions  of  law,  including  any  newly 
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enacted  provisions.  In  addition,  acquisitions  under 

NMSA  must  be  conducted  in  accordance  with  "general 

principles  of  prudent  procurement  practice"  and  must 

use  existing  DOD  acquisition  and  logistics  princi- 
165 

pies.  As  will  be  shown  in  the  analysis  portion  of 

this  paper,  this  requirement  has  generated  serious 

questions  about  the  applicability  of  DOD  procurement 

,  166 
regulations  to  NMSA  transactions. 

The  DOD  implementing  directive  encourages  use  of 

the  acquisition  authorities  contained  within  the  NMSA 

whenever  acquisition  of  host  nation  support  is  advanta- 

1 0  T 

geous  to  the  U.S.  The  NMSA  applies  to  logistic 

support,  supplies,  and  services  acquired  from  or 

provided  directly  to  foreign  governments.  NMSA  does 

not  apply  to  logistic  support,  supplies,  and  services 

acquired  by  U.S.  forces  from  U.S.  and  foreign  commercial 
168 

sources.  Finally,  U.S.  forces  may  not  use  the  NMSA 

"to  procure  from  any  foreign  government  as  a  routine  or 
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normal  source  any  goods  or  services  reasonably  available 

169 

from  United  States  commercial  sources." 

In  its  implementing  guidance,  DOD  has  restricted 

170 

use  of  the  acquisition  only  authority.  Apparently 

for  policy  reasons,  DOD  has  made  cross-servicing 
authority  the  preferred  method  U.S.  forces  should  use 
in  both  acquiring  and  transferring  logistic  support, 
supplies,  and  services.  Further,  DOD  has  relegated  the 
acquisition  only  authority  to  use  as  an  interim  measure, 
until  a  mutual  support  agreement  can  be  concluded  with 
the  supplying  country  or  NATO  subsidiary  body  organiza- 

.  .  171 

tion. 


(d)  Documentation  Requirements 

Under  the  NMSA,  all  acquisitions  and  transfers  of 

logistic  support,  supplies,  and  services  must  be 
172 

documented.  Documentation  can  take  many  forms,  and, 

depending  on  the  authority  used,  may  involve  a  type  of 
"tiering";  that  is,  reference  to  and  compliance  with 
one  or  more  agreements  previously  executed  at  a  higher 
level . 

All  documentation  of  NMSA  transactions,  regardless 

of  the  form  or  the  level  at  which  they  are  negotiated 

and  concluded,  must  meet  minimum  information  or  data 
173 

requirements.  Information  which  must  be  covered  in 

the  acquisition  or  transfer  document  includes:  identi¬ 
fication  of  the  parties;  an  identifying  agreement 
number;  transaction  type;  a  U.S.  Treasury  appropriation 
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account  symbol;  description  of  the  supplies  or  services 

174 

involved;  and  the  unit  and  total  prices  to  be  charged. 

Documentation  is  lacking  for  acquisition  only 

transactions  because  of  the  expressed  preference  of  DOD 

175 

for  use  of  the  cross-servicing  authority  and  for 

other  reasons  which  will  be  discussed  in  the  analysis 
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portion  of  this  thesis,  DOD  use  of  acquisition  only 
authority  has  been  severely  restricted.  As  a  result, 
the  types  of  guidance  and  examples  ("lessons  learned") 
normally  gleaned  from  concluded  agreements  does  not 
exist . 


2.  Cross-Servicing  Authority 


(a)  Generally 

Cross-servicing  authority  was  intended  by  Congress 

to  provide  the  statutory  basis  for  simplified  logistics 

procedures  during  the  course  of  combined  training  and 
177 

exercises.  The  NMSA  authorizes  DOD,  after  consulta¬ 

tion  with  the  Department  of  State,  to  enter  into  mutual 
support  agreements  with  designated  countries  and  NATO 

subsidiary  bodies  for  the  reciprocal  provision  of 

178 

logistic  support,  supplies,  and  services.  Cross¬ 

servicing  authority  is  also  combined  with  the  waiver 
authority  to  provide  for  the  negotiation  and  conclusion 
of  mutual  support  agreements  which  provide  for  acquisi¬ 
tions  of  logistic  support  free  from  the  statutorily 
required  provisions  which  have  proved  troublesome  to 
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the  Alliance  countries. 


179 


Transactions  conducted 


using  cross-servicing  authority  are  also  limited  by  the 

180 

availability  of  appropriations. 

The  requirement  to  consult  with  the  Secretary  of 

State  prior  to  conclusion  of  cross-servicing  agreements 

was  added  by  an  amendment  proposed  by  the  House  of 

181 

Representatives  Committee  on  Foreign  Affairs.  The 

purpose  of  this  amendment  was  to  provide  an  additional 

control  mechanism  on  the  implementation  of  the  transfer 

aspects  of  the  cross-servicing  authority.  Congress 

felt  that  the  consultation  requirement  would  ensure 

that  cross-servicing  authority  would  "be  implemented  in 

a  manner  consistent  with  the  worldwide  arms  transfer 

and  security  assistance  policies  of  the  United  States." 

Under  the  terms  and  conditions  of  these  country 

specific  mutual  support  agreements,  U.S.  forces  may 

183 

both  acquire  and  transfer  logistic  support.  "  It  is 
important  to  restate,  at  this  point,  that  DOD  has 
expressed  a  preference  for  the  use  of  cross-servicing 
authority  in  all  transactions  conducted  by  U.S.  forces 
under  the  NMSA."^^ 

Finally,  compensation  for  acquisitions  and  transfers 
under  cross-servicing  authority  may  be  on  a  reimbursable 

(cash  payment)  or  a  nonreimbursable  basis  ( replacement- 

•  , •  ^  .  185 

m-kind  or  exchange). 
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(b).  Applicability 


186 


As  originally  enacted,  the  NMSA  also  restricted 

use  of  cross-servicing  authority  to  "Europe  and  adjacent 

waters."  The  1986  amendments  to  the  NMSA  expanded  the 

scope  of  this  authority  to  provide  for  cross-servicing 

agreements  with  the  governments  of  non-NATO  countries 

where  the  U.S.  agrees  to  provide  logistic  support, 

supplies,  and  services  to  the  military  forces  of  such 

country  in  return  for  the  reciprocal  provision  of 

support  to  U.S.  forces  deployed  in  that  country  or  in 

the  military  region  in  which  such  country  is  located. 

Procedurally ,  the  1986  amendments  require  the 

Secretary  of  Defense  to  "designate"  non-NATO  countries 

as  eligible  for  a  cross-servicing  agreement.  This 

designation,  however,  cannot  occur  until  after  prior 

consultation  by  DOD  with  the  Department  of  State  and  a 

joint  determination  made  that  such  a  designation 

187 

promotes  U.S.  national  security  interests.  In 

addition,  the  Act,  as  amended,  also  requires  a  minimum 
30  days  prior  notification  of  an  intended  NMSA  eligi¬ 
bility  designation  by  DOD  to  the  Senate  Committees  on 
Armed  Services  and  Foreign  Relations  and  the  House  of 

Representatives  Committees  on  Armed  Services  and 
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Foreign  Affairs. 

The  1986  amendments  to  the  Act  also  expanded  the 

189 

cross-servicing  authority  of  the  Act.  It  provided 

for  agreements  with  NATO  countries,  NATO  subsidiary 
bodies  and  other  NMSA  eligible  countries  wherein  the 
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U.S.  agrees  to  the  reciprocal  provision  of  logistic 
support,  supplies,  and  services  with  such  country  while 
its  military  forces  are  stationed  in  North  America  or 
are  performing  military  exercises  or  are  otherwise 
training  in  North  America. 


(c)  Policies  and  Limitations 


Cross-servicing  authority  was  originally  intended 

by  Congress  to  provide  a  statutory  basis  for  DOD  to 

both  acquire  and  transfer  support  in  a  field  environment 

Policies  and  limitations  which  apply  to  use  of  the 

acquisition  only  authority  would  generally  apply  to 

1  90 

acquisitions  of  support  here  as  well. 

The  basic  advantage  NMSA  provides  U.S.  forces  in 
the  area  of  transfers  is  the  authorization  to  provide 
logistic  support,  supplies,  and  services  to  qualified 
foreign  governments  without  having  to  treat  each  case 
as  a  Foreign  Military  Sales  transaction  subject  to  the 


rigors  of  the  Arms  Export  Control  Act 


This  is  not 


to  say,  however,  that  Congress  intended  that  the 
transfer  authority  be  implemented  in  a  manner  inconsis¬ 
tent  with  "overall  U.S.  arms  transfer  and  security 

i •  •  «192 

assistance  policies. 

The  major  Congressional  safeguards  designed  to 

prevent  abuse  of  transfer  authority  include  a  ceiling 

on  the  amount  of  transfers  that  may  be  made  in  a  given 
193 

fiscal  year;  the  requirement  for  transfer  documenta¬ 
tion  to  specify  U.S.  written  consent  to  minimize 
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third-country  transfers;  and  DOD  assurances  that, 

because  of  the  routine  nature  of  the  supplies  and 

services  involved,  no  major  end  items  of  equipment  or 

single  transfer  transactions  will  occur  triggering  the 

Congressional  notification  procedures  of  the  Arms 
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Export  Control  Act. 

As  a  further  safeguard,  transfers  by  U.S.  forces 

using  NMSA  authority  may  only  take  place  under  a  mutual 
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support  agreement,  using  cross-servicing  authority. 

Further,  it  is  DOD  policy  that  transfers  by  U.S.  forces 

should  be  designed  to  "facilitate  mutual  logistic 

support  between  the  United  States  and  designated 
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countries  and  NATO  subsidiary  bodies."  Additionally, 

transfers  of  logistic  support  should  most  commonly 
occxir  "during  combined  exercises,  training,  deployments, 
operations,  or  other  cooperative  efforts  and  for 
unforeseen  circumstances  or  exigencies  when  the  recipient 
may  have  a  temporary  need  of  logistic  support,  supplies, 

a  •  "198 

and  services. 

The  NMSA  may  not  be  used  to  permit  allied  govern¬ 
ments  to  use  U.S.  forces  as  normal  or  routine  sources 
for  logistic  support,  supplies,  and  services  available 

from  U.S.  commercial  sources  or  through  Foreign  Military 
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Sales  procedures.  '  Moreover,  inventory  levels  of 
U.S.  forces  may  not  be  increased  "in  anticipation  of 
orders  to  be  made  by  other  countries  pursuant  to 
agreements  negotiated  under  the  NMSA."  U.S.  mili¬ 

tary  supply  inventories  are  to  be  maintained  at  those 
levels  necessary  to  meet  only  our  national  security 
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interests,  and  the  NMSA  is  not  designed  to  impact  on 
201 

that  standard.  The  reason  for  this  restriction  is 

the  Congressional  perception  that  a  potential  exists 
for  allied  countries: 

to  allow  reductions  in  their  stock 
levels  by  relying  on  the  U.S.  supply 
system  instead  of  investing  in  their  own 
inventory.  Such  a  practice  would 

♦ 

obviously  have  a  negative  rather  than  a 
positive  effect  on  overall  alliance 
readiness  and  would  constitute  a  form  of 

U.S.  subsidy  to  NATO  European  military 

„  202 
forces . 

The  NMSA  authorizes  transfers  of  supplies  and 

services  to  eligible  countries  and  organizations 

outside  of  Foreign  Military  Sales  channels.  The  NMSA 

does  not,  however,  waive  the  requirements  for  controls 
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on  third  party  transfers  and  item  end  use.  As  a 

consequence,  transfers  will  only  occur  under  the 
authority  of  a  mutual  support  agreement.  All  mutual 
support  agreements  contain  a  provision  requiring  that 
each  transfer  of  logistic  support,  supplies,  or  servic¬ 
es  by  U.S.  forces  must  be  documented  and  that  the  basic 
transfer  document  must  stipulate  that  the  support, 

supplies  or  services  provided  may  not  be  retransferred 

204 

without  the  prior  written  consent  of  the  U.S. 

For  transfers  of  logistic  support  conducted  in  the 
European  theater,  only  logistic  support,  supplies,  and 
services  in  the  inventory  of  U.S.  forces  (or  otherwise 
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For  transfers 
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under  their  control)  may  be  used. 

between  U.S.  forces  and  the  armed  forces  of  other  NMSA 

eligible  countries,  which  occur  outside  of  North 

America,  the  logistic  support,  supplies,  and  services 

transferred  must  come  from  the  inventories  (or  control) 

of  U.S.  forces  deployed  in  that  country  or  the  military 
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region  of  the  receiving  country.  Transfers  occur¬ 

ring  in  North  America  must  involve  logistic  support, 
supplies,  and  services  from  the  inventory  (or  control) 
of  U.S.  forces  in  North  America,  and  must  be  limited  to 

satisfying  receiving  country  requirements  while  they 
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are  in  North  America. 

(d)  Documentation 

There  are  normally  three  types  of  documents, 

negotiated  and  concluded  at  different  tiers  or  levels, 

associated  with  a  transaction  conducted  using  the 

cross-servicing  authority  of  the  NMSA.  These  documents 

are:  (1)  the  mutual  support  agreement  (also  called  a 
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cross-servicing  or  "umbrella"  agreement);  (2)  an 

implementing  arrangement  ( tw7o  types--general  and 
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specific);  and  (3)  orders  or  requisitions. 

As  stated  earlier,  cross-servicing  authority 

requires  the  existence  of  a  mutual  support  agreement  as 
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a  precondition  to  its  use.  A  mutual  support  agree¬ 

ment  is  best  described  as  a  bilateral  government-to- 
government  agreement,  between  the  U.S.  and  the  government 
of  a  NMSA  qualified  country  or  organization  under  which 
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the  parties  agree  to  the  reciprocal  provision  of 

logistic  support,  supplies  and  services  between  their 

respective  military  forces  (or  for  the  sole  benefit  of 

U.S.  forces  in  the  case  of  a  NATO  subsidiary  body 
212 

organization )  . 

The  mutual  support  agreement  provides  the  legal 
basis  for  and  sets  forth  the  principles  by  which 
support,  supplies,  and  services  will  be  acquired  and 


transferred  between  the  U.S.  forces  and  the  country  or 

organization  involved.  They  are  general  in  nature  and, 

as  a  rule,  do  not  involve  the  request  for  either 

supplies  or  services.  Because  they  do  not  involve  the 

obligation  of  funds,  mutual  support  agreements  may 
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extend  for  an  indefinite  period  of  time.  Mutual 

support  agreements  are  best  understood  by  analogy  to  a 

"basic  ordering  agreement"  as  that  term  is  commonly 
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used  in  contracting  circles. 

Mutual  support  agreements,  although  similar  in 

character  and  content,  differ  from  country-to-country . 

For  example,  the  mutual  support  agreement  concluded 
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with  the  Federal  Republic  of  Germany  is  unique  in 

that  it  only  authorizes  the  U.S.  to  acquire  logistic 

support,  supplies  and  services  from  one  governmental 
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agency--the  Federal  Ministry  of  Defense.  In  addition, 

unlike  the  waiver  provisions  of  other  mutual  support 
agreements,  the  German  agreement  authorizes  the  charging 


of  administrative  and  handling  fees  in  the  processing 

217 

of  U.S.  requirements. 
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Mutual  support  agreements  are  negotiated  and 

concluded  at  the  highest  governmental  levels.  As  such, 

they  are  international  agreements  within  the  meaning  of 
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DOD  Directive  5530.3.  The  Congressional  reporting 
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requirements  of  the  Case  Act  also  apply. 

The  mechanics  by  which  supplies  and  services  are 

acquired  or  transferred  under  a  specific  mutual  support 

agreement  involve  the  execution  of  an  implementing 
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arrangement  or  an  order  or  requisition.  An  imple¬ 

menting  arrangement  is  an  agreement  which  supplements  a 
mutual  support  agreement.  By  necessity,  then,  it  is 
negotiated  and  concluded  pursuant  to  (or  under)  the 

authority  of  the  mutual  support  agreement  and  must 
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comply  with  its  terms  and  conditions. 

In  the  course  of  its  NMSA  practice,  the  Army  has 

further  refined  the  term  implementing  arrangement  to 

provide  for  two  different  types:  "specific"  and  "general 

Specific  implementing  arrangements  are  "used  to  satisfy 

requirements  for  support  of  a  particular  project  or 
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event."  They  are  funded  documents,  very  much  like 

an  order  or  requisition.  A  common  situation  where  use 
of  a  specific  implementing  arrangement  would  be  appro¬ 
priate  is  a  joint  NATO  exercise.  Specific  implementing 
arrangements,  thus,  are  often  the  document  format  used 
when  the  U.S.  or  its  allies  have  support  requirements 

of  an  operational  nature,  involving  some  aspect  of 
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field  support. 

A  general  implementing  arrangement  provides  "a 
framework  for  conducting  transactions  for  recurring 
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logistic  support  requirements  with  other  NATO  armed 

224 

forces  and  NATO  subsidiary  bodies."  Typically, 

general  implementing  arrangements  focus  on  a  particular 

area  of  recurring  support  such  as  base  operations  or 
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storage  services.  "  General  implementing  arrangements 

are  usually  unfunded  and  may  therefore  be  concluded  for 

.  ,  jD.  .  .226 
an  indefinite  period. 

As  both  specific  and  general  implementing  arrange¬ 
ments  are  concluded  under  the  authority  of  a  mutual 
support  agreement,  they  are  not  considered  internat iona] 
agreements  for  purposes  of  DODD  5530.3  and  the  Case 
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Act . 

Orders  or  requisitions  represent  the  NMSA  version 

of  the  offer  and  acceptance  document  for  specific 

228 

logistic  support,  supplies  or  services.  They  are 

funded  documents,  usually  executed  subject  to  the  terms 

and  conditions  of  both  an  implementing  arrangement  and 
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a  mutual  support  agreement.  *  Most  mutual  support 

agreements,  however,  allow  for  the  direct  placement  of 
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orders  or  requisitions  for  emergency  situations. 

Transfers  conducted  under  NMSA  authority  which 
involve  a  NATO  country  or  NATO  subsidiary  body  organ¬ 
ization  will  specify  in  the  basic  transfer  document 
that  the  goods  or  services  provided  by  the  U.S.  forces 
may  not  be  retransferred  by  the  receiving  entity  to  any 

country  outside  NATO  without  first  receiving  the 
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written  consent  of  the  U.S.  Government.  '  Transfers 
of  logistic  support,  supplies,  and  services  from  U.S. 
forces  to  NMSA  eligible  non-NATO  countries  will  include 


43 


a  similar  stipulation 
limiting  retransfer  of 
situations  where  prior 
Government  is  obtained 


in  the  basic  transfer  document 

the  goods  or  services  to  those 

written  consent  of  the  U.S. 
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3.  Waiver  Authority 


(a) .  Generally 


Examination  of  the  legislative  history  behind  the 
NMSA  clearly  indicates  that  waiver  authority  was  meant 
as  a  direct  Congressional  response  to  the  concerns 
voiced  by  our  NATO  allies  concerning  U.S.  forces  using 

formal  commercial  contracting  methods  to  acquire 
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logistic  support.  Under  section  2343  of  the  Act, 

Congress  granted  DOD  the  power  to  waive  the  following 

nine  provisions  of  law  when  conducting  acquisitions 

under  NMSA  acquisition  only  or  cross-servicing  authority: 

(a)  title  10,  United  States  Code,  section 

2207;  requires  that  DOD  include  in  all  contracts, 

except  those  for  personal  services,  a  provision  reserving 

to  the  government  the  right  to  terminate  the  contract 

if  it  is  later  found  that  gratuities  were  offered  to 

government  employees  involved  in  the  acquisition 

process.  This  clause  also  provides  that,  in  addition 

to  breach  of  contract  remedies,  the  government  may  seek 

exemplary  damages  in  an  amount  of  between  three  and  ten 
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times  the  amount  of  the  gratuity. 
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(b)  title  10,  United  States  Code,  Section 
2304(a);  contains  a  the  requirement  to  maximize  the 
number  of  sources  in  acquisitions  in  excess  of  $25,000. 

(c)  title  10,  United  States  Code,  Section 
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2306(a);  prohibits  entering  into  contracts  on  a  cost-plus 
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percentage-of-cost  basis. 

(d)  title  10,  United  States  Code,  Section 

2306(b);  the  requirement  to  include  a  provision  in  all 

negotiated  contracts  wherein  the  contractor  warrants 

that  no  person  or  agency  was  retained  by  the  contractor 

to  obtain  award  of  the  contract  for  a  commission  or 

contingent  fee.  If  the  warranty  is  violated,  the  U.S. 
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reserves  the  right  to  nullify  the  contract. 

(e)  title  10,  United  States  Code,  Section 

2306(e);  the  requirement  to  include  in  all  cost  contracts 

a  clause  requiring  notification  to  DOD  when  fixed  price 

subcontracts  are  issued  in  excess  of  $25,000  or  5%  of 
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the  prime  contract. 

(f)  title  10,  United  States  Code,  Section 

2306(a);  the  requirement  for  contractors  to  submit 

certified  cost  and  pricing  data  on  contract  actions 
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expected  to  be  in  excess  of  $100,000. 

(g)  title  10,  United  States  Code,  Section 

2313;  the  requirement  to  include  in  all  cost-type 

contracts  a  provision  which  guarantees  government 

access  to  contractor  records  involving  the  contract 

24 1 

until  three  years  after  final  payment. 

(h)  title  41,  United  States  Code,  Section 
22;  directs  that  every  government  contract  include  a 
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provision  specifying  that  no  member  of  Congress  shall 

242 

benefit  from  the  contract. 

(i)  title  50,  United  States  Code,  Appendix 

2168;  establishes  a  Cost  Accounting  Standards  Board  and 

directs  that  in  every  negotiated  contract  or  subcontract, 

a  provision  be  included  requiring  adherence  to  accounting 

24  3 

standards  and  practices  set  by  the  Board. 

Except  for  these  nine  statutory  provisions  specif¬ 
ically  excluded  from  application  to  NMSA  transactions 
by  the  Act,  acquisitions  by  U.S.  forces  of  logistic 
support,  supplies,  and  services  are  subject  to  the 

remaining  requirements  of  the  Armed  Services  Procurement 
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Act  and  all  other  statutory  requirements. 


(b)  Policies  and  Limitations 


In  addition  to  applicable  statutory  requirements, 
acquisitions  under  the  authority  of  NMSA  must  comply 

with  "general  principles  of  prudent  procurement  practice" 
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and,  existing  DOD  acquisition  and  logistics  principles. 

These  two  vague  limitations  are  the  source  of  the  much 

heated  controversy  concerning  applicability  of  the 

Federal  Acquisition  Regulation  (FAR)  to  NMSA  transac- 
247 

t ions . 

Similarly,  questions  have  arisen  concerning  which 
personnel  are  authorized  to  execute  NMSA  transactions 
on  behalf  of  the  government,  particularly  transactions 
of  a  fund  obligating  nature  (e.g.,  reimbursable  acqui¬ 
sitions).  The  controversy  revolves  around  whether 
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Congress,  in  limiting  the  NMSA  waiver  authority  to  nine 
specific  statutory  provisions  and  otherwise  requiring 
that  acquisitions  conducted  under  NMSA  authority  comply 
with  the  requirements  of  the  Armed  Services  Procurement 
Act,  intended  only  warranted  contracting  officers  (or 
some  recognized  substitute  such  as  an  ordering  officer) 
to  execute  NMSA  transactions  involving  the  obligation 
of  funds.  This  issue  and  the  controversy  concerning 
whether  acquisitions  conducted  under  NMSA  authority 
must  comply  with  the  FAR  are  issues  which  will  be  dealt 
with,  in  depth,  in  the  analysis  portion  of  this  thesis. 

F.  FINANCIAL  POLICY 


1.  Compensation 
(a).  Generally 


This  section  discusses  the  three  methods  of 

compensation  provided  for  by  the  Act.  Under  the  NMSA, 
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compensation  may  be  on  either  a  reimbursable  or  a 
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nonreimbursable  basis.  Reimbursement  as  a  method  of 

compensation  simply  means  that  cash  payment  for  supplies 

or  services  will  be  made  in  the  currency  of  the  supplying 
251 

country.  Compensation  on  a  nonreimbursable  basis 

involves  replacement-in-kind  or  exchange  as  a  method  of 

compensation.  Replacement- in-kind  is  compensation  by 

replacement  of  supplies  or  services  of  an  identical 

2  5  2 

nature  to  those  provided.  Exchange  as  a  method  of 
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compensation  denotes  the  replacement  of  supplies  or 
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services  of  a  "substantially"  identical  nature. 


(b)  Reimbursable  Transactions 


Reimbursable  transactions  are  those  acquisitions 

254 

and  transfers  which  involve  currency  payments. 
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Section  2345(b)  of  the  Act  describes  the  methods  for 
calculating  currency  payments.  The  key  feature  of  this 

section  is  the  emphasis  it  places  on  reciprocal  pricing 
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principles . 

In  narrowing  its  focus  on  reciprocal  pricing, 
Congress  was  cognizant  of  U.S.  pricing  principles  for 
Foreign  Military  Sales  cases  under  the  Arms  Export 


Control  Act. 
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As  you  will  recall,  these  pricing 


principles  require  that  the  U.S.  recoiip  all  the  costs 


associated  with  the  item  involved. 
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This  routinely 


requires  adding  "administrative  surcharges,  prorated 
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retirement  costs,  and  so  forth,  into  the  price." 

The  end  result  is  that  the  U.S.  charges  the  receiving 

country  substantially  more  than  U.S.  forces  would  pay 
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tor  like  items  or  services. 

Congress  realized  that  adhering  to  this  pricing 

mechanism  for  NMSA  transactions  invited  the  retaliatory 

application  of  similar  pricing  methods  by  our  allies  to 

the  goods  or  services  acquired  by  U.S.  forces.  The 

authority  to  negotiate  agreements  reflecting  reciprocal 

pricing  principles  was  calculated  to  avoid  this  prob¬ 


lem  . 
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In  addition,  Congress  reasoned  that  if  the 
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supplying  country  charged  the  receiving  country  the 
same  price  charged  its  own  armed  forces  for  similar 


goods  and  services,  the  resulting  price  should  be  the 
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"lowest  possible  cost."  Alternatively,  the  NMSA 

also  provides  that  U.S.  transfers  (sales)  of  supplies 

or  services  to  a  receiving  country  which  has  not  agreed 

to  reciprocal  pricing  principles  requires  application 
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of  the  Arms  Export  Control  Act  pricing  principles. 

Finally,  agreements  involving  reimbursable  trans¬ 
actions  entered  into  by  U.S.  forces  must  also  provide 
that,  for  these  transactions,  credits  and  liabilities 
accrued  by  the  U.S.  will  be  liquidated  not  less  often 

than  once  every  three  months  by  direct  payment  to  the 
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supplying  entity. 


(c)  Nonreimbursable  Transactions 

Congress  also  had  a  specific  purpose  in  mind  in 

providing  that  compensation  for  goods  or  services 

acquired  or  transferred  under  NMSA  authority  may  be 

made  on  a  replacement-in-kind  or  an  exchange  basis. 

These  two  methods  of  compensation  relate  to  operational 

support  requirements  and  "are  intended  to  provide 

military  field  commanders  with  the  flexibility  to 

accomplish  mutual  support  on  a  basis  of  equitable 

compensation  while  maximizing  joint  effectiveness 

through  the  utilization  of  available  supplies  and 
,,265 

services . 
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DOD  policy  encourages  the  use  of  NMSA  replacement- 

in-kind  or  exchange  procedures  where  "such  transactions 

enhance  operational  readiness,  foster  mutual  planning, 

advance  cost-effective  alternative  means  of  support, 

promote  interoperability,  or  otherwise  offer  advantages 

to  the  United  States  or  are  of  mutual  benefit  to  the 
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United  States  and  other  participating  countries." 

Replacement-in-kind  or  exchange  entitlements  will 

be  satisfied  by  the  issuance  or  receipt  of  replacement 

supplies  or  services  within  12  months  from  the  date  of 
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the  original  transaction.  If  compensation  on  a 

nonreimbursable  basis  is  not  effected  within  this  12 

month  period,  then  the  transaction  must  be  converted  to 

a  reimbursable  (cash)  one,  and  payment  made  within  the 
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time  periods  specified  for  reimbursable  transactions. 


(d)  Crediting  of  Receipts 


Any  receipt  of  payment  by  the  U.S.  shall  be 

credited  to  the  applicable  appropriation,  account,  and 
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DOD  fund.  Payments  for  logistic  support,  supplies, 

and  services  provided  by  U.S.  forces  initially  as  a 

reimbursable  transaction  will  be  credited  to  the  DOD 

fund  or  appropriation  current  at  the  time  the  material 

was  dropped  from  the  inventory  or  when  the  services 
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were  performed.  Where  compensation  for  a  given 

transaction  was  initially  recorded  as  being  on  an 
exchange  or  replacement- in-kind  basis,  but  is  subse¬ 
quently  converted  to  a  reimbursable  transaction  (i.e., 
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because  it  has  not  occurred  within  the  designated  12 

month  period),  it  shall  be  credited  to  the  DOD  fund  or 

appropriation  current  at  the  time  of  conversion  to  a 
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reimbursable  transaction. 


2.  Pricing 


(a)  Generally 


In  reimbursable  transactions  involving  cash 
payments,  the  NMSA  requires  that  the  U.S.  officials 
involved  in  the  acquisition  or  transfer  give  some 
consideration  to  pricing  before  conclusion  of  the 


transaction . 
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In  the  reimbursement  situation,  the 


preference  of  the  NMSA  is  first  for  an  agreement  based 
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on  reciprocal  pricing  principles.  In  the  event  that 

reciprocal  pricing  cannot  be  obtained,  the  Act  then 

requires  that  a  price  analysis  be  conducted  and  a 

determination  made  that  the  prices  to  be  charged  under 
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the  agreement  are  fair  and  reasonable. 

Pricing  for  nonreimbursable  transactions  becomes 

necessary  only  for  those  transactions  conducted  on  an 

exchange  basis;  that  is  to  say,  where  identical  supplies 

or  services  are  not  available,  and  supplies  or  services 

of  a  substantially  identical  nature  are  proposed  as 

compensation.  In  that  situation,  the  Act  requires  that 

a  determination  be  made  that  the  replacement  supplies 

or  services  have  the  same  "form,  fit  and  function"  as 
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those  originally  provided. 
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(b)  Reimbursable  Transactions 


(1)  Generally 
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Section  2344(b)(1)  of  the  Act  establishes  the 
pricing  principles  to  be  followed  in  acquisitions  or 
transfers  where  compensation  is  to  be  made  on  a  reim¬ 
bursable  basis.  Although  the  terminology  used  seems  to 
be  directed  to  transactions  made  pursuant  to  a  cross¬ 
servicing  agreement,  the  legislative  history  indicates 
that  Congress  intended  the  reciprocal  pricing  principles 

contained  in  this  section  to  be  applicable  to  transactions 
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using  the  acquisition  only  authority  as  well. 

Accordingly,  the  pricing  principles  set  out  in  the  Act 
should  be  used  for  all  acquisitions  and  transfers  made 
under  NMSA  authority. 

Regarding  the  pricing  of  reimbursable  transactions, 

2  78 

the  primary  focus  of  the  Act  is  on  reciprocal  pricing. 

Simply  stated,  reciprocal  pricing  means  that  the  prices 

charged  for  the  support,  supplies,  or  services  provided 

by  the  supplying  country  to  the  receiving  country  are 

in  parity  with  those  prices  charged  to  the  supplying 

country’s  own  armed  forces,  regardless  of  whether  the 

supplies  or  services  are  procured  by  the  supplying 

country  from  a  private  contractor  (indirect  method)  or 

are  provided  directly  from  the  supplying  country’s  own 
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inventories  or  resources  (direct  method). 

In  the  event  that  reciprocal  pricing  is  not 
provided  for  under  the  terms  of  the  cross-servicing 
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agreement  or  is  otherwise  not  applicable  to  the  trans- 
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action  in  question,  the  Act  requires  that  non-reciprocal 
pricing  principles  be  followed.  That  is  to  say,  a 
price  analysis  must  be  conducted  and  a  determination 


made  that  the  prices  to  be  charged  are  fair  and  reason¬ 


able  . 
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(2).  Reciprocal  Pricing  Principles 

The  NMSA  requires  that  for  reimbursable  acquisi¬ 
tions,  an  attempt  must  first  be  made  to  secure  certifi¬ 
cation  from  the  supplying  country  that  reciprocal 
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pricing  principles  will  apply  to  the  transaction. 

As  stated  earlier,  reciprocal  pricing  is  essentially 

parity  or  equality  in  pricing.  Inherent  in  the  concept 

of  reciprocal  pricing,  and  the  rationale  for  the 

legislative  preference  for  this  pricing  method,  is  the 

assumption  that  the  reciprocal  price  is  both  the  best 

price  obtainable  by  the  supplying  country  and  that  it 

is  also  a  fair  and  reasonable  price  for  the  goods  or 
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services  involved.  Consequently,  if  the  supplying 

country  certifies  that  the  prices  to  be  charged  the 
receiving  country  are  the  same  prices  paid  by  its  own 
armed  forces  for  identical  supplies  or  services,  then 
the  assumption  can  be  made  that  these  same  prices  are 
fair  and  reasonable.  The  NMSA  pricing  requirements, 
therefore,  have  been  met  and  there  is  no  further  need 
to  perform  a  price  analysis  or  make  an  independent 
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determination  as  to  the  fairness  or  reasonableness  of 
the  proposed  price.  ^ 

The  Congressional  viewpoint  concerning  the  inherent 

reliability  of  reciprocal  pricing  as  a  guarantor  of 

price  reasonableness  appears  to  have  been  modified  by  a 

recent  change  to  the  DOD  implementing  guidance  regarding 
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the  NMSA.  This  change  limits  use  of  the  NMSA 

authority  to  emergency  situations  when  use  of  reciprocal 
pricing  in  a  given  situation  would  result  in  the  U.S. 
paying  a  higher  price  for  the  goods  or  services  than 

through  use  of  an  available  alternative  method  of 
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acquisition . 

The  implication  of  this  new  provision  is  that  DOD 

no  longer  considers  it  "prudent  procurement  practice" 

to  rely  solely  on  reciprocal  pricing  guarantees  for  the 

attainment  of  a  fair  and  reasonable  price  for  a  given 

transaction.  Rather,  this  shift  in  policy  suggests 

that  for  every  reimbursable  transaction,  regardless  of 

the  pricing  method,  a  price  analysis  should  be  conducted 

and  an  independent  determination  of  price  reasonableness 
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should  be  made. 

As  contemplated  by  the  Act,  reciprocal  pricing  for 
the  acquisition  of  support,  supplies,  or  services  may 
take  one  of  two  forms,  depending  on  the  source  of  the 
goods  or  services: 

1.  Where  supplies  or  services  are  acquired 

indirectly;  that  is  where  the  supplying  country  acquires 

the  supplies  or  services  from  a  private  contractor  for 
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the  benefit  of  the  receiving  country;  or 
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2.  Where  the  required  supplies  are  furnished 

from  the  inventory  of  the  supplying  country  or  where 

support  or  services  are  provided  by  officers,  employees, 
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or  governmental  agencies  of  the  supplying  country. 

Where  the  goods  or  services  are  supplied  indirectly 

by  a  private  contractor,  the  price  to  be  charged  the 

receiving  country  must  be  equal  to  the  price  charged  by 

the  contractor  to  the  armed  forces  of  the  supplying 
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country.  Prices  charged  in  this  situation  may 

differ  slightly  to  account  for  differences  due  to 

varying  delivery  schedules,  points  of  delivery,  and 
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other  similar  considerations.  Where  supplies  or 

services  are  provided  directly  from  the  inventories  or 

resources  of  the  supplying  country,  the  prices  charged 

will  be  identical  to  those  prices  charged  by  the 
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supplying  country  to  its  own  armed  forces.  '  When 

U.S.  forces  act  as  the  supplier,  prices  charged  shall 

be  equal  to  rates  charged  for  the  provision  of  logistic 

support,  supplies,  and  services  to  DOD  component 
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services . 

Finally,  certification  of  reciprocal  pricing 
requires  proper  documentation.  Where  a  guarantee  of 
reciprocal  pricing  is  given  in  a  transaction,  a  state¬ 
ment  to  that  effect  should  be  included  in  the  agreement, 
implementing  arrangement,  order,  or  other  fund  obligating 
document.  In  addition,  some  consideration  should  be 

given  to  including  a  provision  allowing  U.S.  Government 
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access  to  records  to  verify  price  reciprocity. 
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(3)  Nonreciprocal  Pricing  Principles 


As  stated  earlier,  the  NMSA  expresses  a  clear 

preference  for  negotiation  and  adoption  of  reciprocal. 

pricing  principles  in  acquisitions  and  transfers. 

Failure  to  achieve  a  certification  of  reciprocal 

pricing  requires  that,  for  an  acquisition  of  logistic 

support  by  U.S.  forces,  a  price  analysis  must  be 

conducted  and  a  determination  made  by  the  U.S.  commander 
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delegated  this  responsibility  '  that  the  prices  to  be 
charged  for  the  logistic  support,  supplies,  or  services 
are  fair  and  reasonable.296  If  a  price  analysis  is 
conducted  and  a  determination  of  a  fair  and  reasonable 
price  cannot  be  made,  then  the  proposed  acquisition 
cannot  take  place.  9^ 

The  Act  is  silent  as  to  guidance  concerning  what 
form  an  acceptable  price  analysis  must  take.  The 
implementing  DOD  guidance  states  only  that  a  price 
analysis  should  be  "based  on  prior  experience  and  sup¬ 
porting  data  and  consider  all  applicable  circumstances." 
A  great  degree  of  flexibility  is  accorded  to  the 
practitioner  in  this  area.  The  method  and  degree  of 
the  price  analysis  should  vary  depending  on  the  circum¬ 
stances  of  the  particular  acquisition,  to  include 

consideration  of  the  dollar  value  involved  and  the 
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complexity  of  the  particular  transaction. 

The  Act  specifically  provides  for  situations 
involving  transfers  by  the  United  States  to  a  qualified 
country  which  are  not  covered  by  reciprocal  pricing 
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principles . 


In  all  such  cases,  the  pricing  principles 


contained  within  the  Arms  Export  Control  Act  must  be 

,  .  ,300 

applied . 


(c)  Nonreimbursable  Transactions 


As  stated  earlier,  pricing  for  nonreimbursable 
transactions  becomes  necessary  only  in  the  event 
identical  supplies  or  services  are  not  available  and 
supplies  or  services  of  a  substantially  identical 
nature  are  proposed  as  compensation  for  those  stipplies 


or  services  provided. 


In  that  situation,  the  Act 


requires  that  a  determination  be  made  that  the  intended 

replacement  supplies  or  services  have  the  same  "form, 
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fit  and  function"  as  those  originally  provided.  It 

is  important  to  note  that  the  replacement  items  must  be 

of  equal  value  to  those  provided.  They  need  not, 
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however,  be  of  equal  cost. 


ALTERNATE  METHODS  FOR  THE  ACQUISITION  OF 
LOGISTIC  SUPPORT,  SUPPLIES  AND  SERVICES 


NATO  STANAGS 


A  STANAG  "is  the  record  of  an  agreement  among 

several  or  all  NATO  nations  to  adopt  like  or  similar 

military  equipment,  ammunition,  supplies  and  stores, 

and  operational,  logistical,  and  administrative  proce- 
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dures.  STANAG  s ,  then,  are  very  much  like  a  mutual 
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support  agreement  or  general  implementing  arrangement 

in  that  they  set  forth  pre-agreed  terms,  conditions, 

and  procedures.  They  differ  from  NMSA  agreements  in 

several  key  respects.  First,  STANAGS  are  generally 

multilateral  agreements  (as  opposed  to  bilateral)  that 

cover  a  wider  range  of  subject  matter  areas  than 
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logistical  support,  supplies,  or  services.  More 

importantly,  a  STANAG  does  not,  by  itself,  constitute 

legal  authority  for  U.S.  forces  to  acquire  or  transfer 
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support.  This  requires  a  basis  in  U.S.  law. 

The  policy  of  DOD  is  to  encourage  and  support  the 

308 

development  and  use  of  NATO  STANAGS.  Moreover, 

implementation  of  the  NMSA  should  not  discourage  or 
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replace  the  use  of  NATO  STANAGS.  Whenever  possible, 

NATO  STANAG  procedures  and  forms  that  meet  minimum 

essential  data  requirements  should  be  used  for  NMSA 
310 

transactions.  STANAG* s  and  STANAG  procedures  (in 

particular,  pricing  or  repayment  policies)  may  not  be 
used,  however,  if  inconsistent  with  the  NMSA.  Minor 
procedural  differences  should  not  preclude  use  of 
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STANAGS . 

As  a  final  point,  NMSA  provides  a  legal  basis  for 

312 

U.S.  ratification  and  use  of  STANAGS.  If  another 

authority  can  be  used  to  ratify  a  STANAG,  however,  DOD 

313 

policy  is  to  use  such  other  authority.  If  the  NMSA 

is  used  as  the  legal  authority  to  ratify  all  or  a  part 

of  a  STANAG,  ratification  by  the  U.S.  shall  indicate 

clearly  which  portion  of  the  STANAG  is  ratified  using 
314 

NMSA  authority. 
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2. 


NMSA/FAR  Acquisitions 


(a)  Background 


Congressional  pressure  in  the  1970’s  to  reduce  the 

force  structure  in  Europe  saw  major  cuts  in  the  number 

of  support  troops,  resulting  in  greater  reliance  by 

U.S.  forces  on  NATO  host  nation  countries  for  logistic 
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support,  supplies  and  services.  Rigidly  employed 

methods  for  both  acquiring  support  (commercial  contracts) 

and  providing  support  (Foreign  Military  Sales  procedures) 

3 1 P 

caused  friction  between  the  U.S.  and  its  NATO  allies. 

The  situation  in  the  European  theater  of  operations 

deteriorated  to  the  point  that,  for  REFORGER  1980, 

several  key  NATO  countries  refused  to  supply  support 
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under  commercial  contracts.  The  friction  was 

relieved  and  the  support  was  provided  largely  through 

promises  by  U.S.  officials  to  our  NATO  allies  that 
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legislative  relief  was  imminent. 

Congress  provided  that  relief  through  passage  of 

the  NMSA.  In  its  original  form,  the  Act  contained 

several  safeguard  provisions  designed  to  monitor 

implementation  and  prevent  an  overly  broad  interpreta- 
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tion  by  DOD.  One  such  provision  required  that  both 

the  acquisition  only  and  cross-servicing  authorities 

320 

would  not  be  self-executing.  Rather,  it  required 

the  Secretary  of  Defense  to  prescribe  regulations 
implementing  these  NMSA  authorities  and  forward  them  to 
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Congress  for  review  at  least  sixty  days  prior  to  their 
effective  date. 

The  original  DOD  implementing  regulations  contained 

confusing  and  limiting  language  which  the  services 

interpreted  as  DOD  policy  to  confine  field  use  of  the 
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NMSA  to  the  cross-servicing  authority  of  the  Act. 

The  Army  regulations  reflected  this  perceived  con¬ 
straint  on  NMSA  implementation:  "The  acquisition  and 
transfer  of  logistic  support  under  this  regulation  will 

be  accomplished  under  the  terms  of  a  support  agreement 

3  2  2 

or  implementing  arrangement." 

DOD  policy  to  implement  only  the  cross-servicing 
authority  was  problematic  in  several  respects.  In 
response  to  field  concerns,  DOD  approached  Congress 
with  two  separate  problems:  (1)  its  inability  to 

acquire  host  nation  support  because  of  formal  contract¬ 
ing  procedures;  and  (2)  the  inability  to  easily  acquire 
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and  transfer  support  in  a  field  setting.  '  Each 
authority,  then,  was  enacted  for  a  specific  purpose. 
Acquisition  only  authority  was  designed  to  alleviate 
problems  in  acquiring  host  nation  support;  cross¬ 
servicing  authority  would  facilitate  the  reciprocal 
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provision  of  support  in  training  and  exercises.  The 

fact  the  field  needed  both  authorities  is  best  illus¬ 
trated  by  development  of  the  NMSA/FAR  acquisition 
format . 

Use  of  cross-servicing  authority  requires,  as  a 

precondition,  the  existence  of  a  mutual  support  agree- 
325 

ment.  Further,  mutual  support  agreements  are 
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negotiated  at  the  government-to-government  level, 
having  the  full  status  of  international  agreements. 
Largely  because  of  their  international  status,  negotia¬ 
tion  and  conclusion  of  mutual  support  agreements  was  a 

slow  process.  By  April  1981  (a  key  planning  time  for 
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REFORGER),  no  agreements  had  been  signed.  Discus¬ 

sions  were  ongoing,  however,  with  the  Federal  Republic 

of  Germany,  the  Netherlands,  Belgium,  and  the  United 
327 

Kingdom.  Only  Belgium  indicated  that  it  might  be 


possible  to  conclude  an  agreement  in  time  for  REFORGER 
1981. 328 


USAREUR  officials  were  faced  with  a  very  serious 

problem.  It  looked  like  REFORGER  1981  would  have  to  be 
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cancelled  due  to  the  lack  of  host  nation  support. 

With  the  aid  of  USEUCOM  officials  (and  with  some 
creative  lawyering),  however,  a  solution  was  soon 
forthcoming . 


Faced  with  the  fact  that  the  acquisition  only  and 

cross-servicing  authorities  were  not  self-execut ing , 

U.S.  officials  focused  their  attention  on  the  waiver 
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authority  of  the  Act.  With  regard  to  the  waiver 

authority,  the  view  was  formulated  that  Congress,  in 

passing  this  portion  of  the  Act,  meant  to  create  a 

third,  separate,  "stand  alone"  authority.  That  is,  an 

authority  which  by  the  terms  of  the  statute  was  self- 

executing  and  which  could  therefore  be  used  immediately, 

without  the  need  for  Congressionally  reviewed  imple- 
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menting  regulations. 
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The  Head  of  the  Contracting  Activity  (HCA)  in 

USAREUR  was  the  Deputy  Commander  In  Chief  (DCINC).  As 

the  HCA,  he  exercised  general  contracting  authority  and 

was  authorized  to  negotiate  and  conclude  contracts 
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conforming  to  the  Armed  Services  Procurement  Act. 

At  this  same  time,  there  existed  in  USAREUR,  an  approved 

deviation  from  all  Defense  Acquisition  Regulation 

regulatory  requirements  when  U.S.  forces  contracted 

with  NATO  host  nations  for  services  (and  incidental 
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supplies)  and  for  construction  contracts. 

U.S.  officials  combined  the  authority  of  the  NMSA 

to  waive  the  nine  most  troublesome  statutory  provisions, 

the  general  contracting  authority  of  the  DCINC,  and  the 

DAR  deviation  from  reg\ilatory  requirements  and  formed 

the  "hybrid"  NMSA/DAR  (now  NMSA/FAR)  acquisition 

authority.  A  message  was  formulated  and  sent  back  to 

Headquarters,  Department  of  the  Army  (HQDA),  indicating 
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the  intent  to  use  this  new  approach.  USAREUR  offi¬ 

cials  received  no  negative  response  from  HQDA  so  the 

NMSA/DAR  acquisition  format  was  implemented  in  time  for 
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use  in  REFORGER  1981. 

(b)  Procedures 

The  creators  of  the  NMSA/FAR  acquisition  format 

felt  that  its  use  of  the  NMSA  waiver  authority  made  it 

subject  to  all  the  limitations  and  requirements  imposed 
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by  the  NMSA.  Consequently,  NMSA/FAR  acquisitions 

are  subject  to  the  $150  million  obligational  ceiling 
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Further , 
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and  they  are  reported  to  Congress  annually, 
use  of  the  NMSA/FAR  transaction  is  limited  to  reimburs¬ 
able  acquisitions,  because  replacement-in-kind  or 

exchange  transactions  can  only  occur  under  acquisition 
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only  or  cross-servicing  authority  of  the  NMSA. 
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Because  of  the  scope  of  the  DAR  deviation,  "  use 
of  the  NMSA/FAR  authority  is  limited  to  acquisitions  of 
services  (and  incidental  supplies).  Supply  acquisitions 
are  not  covered  by  this  approach.  As  an  additional 
safeguard,  the  file  must  contain  a  Determination  and 
Finding  (D&F)  supporting  the  decision  to  use  this 
format,  a  price  analysis  must  be  conducted,  and  a 

determination  as  to  a  fair  and  reasonable  price  must 
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also  be  made. 


IV.  ANALYSIS 

A.  NMSA  IMPLEMENTATION  PROBLEMS 

1 .  Overly  Restrictive  and  Confusing  Implementing 
Regulations 

The  NMSA  was  passed  with  an  effective  date  of 
341 

August  4,  1980.  By  the  original  terms  of  this 

legislation,  the  acquisition  only  and  cross-servicing 
authorities  contained  within  the  Act  were  not  self¬ 
executing;  they  required  that  DOD  prescribe  implementing 

regulations,  reviewed  by  Congress,  prior  to  use  of  the 
,  .  342 

authority.  In  promulgating  these  regulations, 
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however,  DOD  failed  "to  fully  recognize  or  embrace  the 

intent  of  Congress  with  regard  to  certain  statutory 

provisions  and,  therefore,  did  not  reflect  that  intent 

343 

in  its  implementing  documents  and  procedures." 

The  original  DOD  regulation  became  effective  in 
344 

August  1980.  Almost  a  full  year  later,  none  of  the 

services  had  promulgated  their  implementing  guidance. 

By  the  summer  of  1981,  it  became  clear  that  NMSA 
authority  would  not  be  available  in  time  for  REFORGER. 
DOD’s  implementing  guidance  was  seen  as  the  major 
reason  for  the  holdup: 

The  primary  deterrent  to  a  speedy 
implementation  has  been  the  DOD  guide¬ 
lines,  which  served  to  confuse  rather 
than  clarify  the  statutory  authority. 

The  DOD  implementing  guidelines  created 
delays  by  including  provisions  more 
restrictive  than  the  Act,  as  well  as  by 
poorly  defining  certain  terms  which  have 

only  served  to  confuse  the  two  statutory 
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authorities . 

The  DOD  implementing  regulation  has  been  revised 
twice  since  it  became  effective  in  August  1980.  In  its 
present  form,  it  is  still  overly  restrictive,  vague, 
and  confusing.  This  section  will  examine  some  of  the 
major  problems  created  for  the  field  by  DOD’s  imple¬ 
menting  policies  and  guidance. 

The  NMSA  clearly  provided  DOD  with  two  distinct 
acquisition  authorities:  (1)  the  authority  to  acquire 
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goods  and  services  through  acquisition  agreements 

(acquisition  only  authority);  and  (2)  the  authority  to 

enter  into  cross-servicing  agreements,  after  consultation 

with  the  Department  of  State,  for  the  acquisition  and 

transfer  of  logistic  support,  supplies,  and  services. 

When  first  published,  however,  the  DOD  regulation 

blurred  this  distinction  by  introduction  of  a  new  term, 
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"support  agreements,"  which  was  inartfully  defined 

34  7 

and  served  to  confuse  the  two  authorities.  One 

reason  the  distinction  between  the  two  authorities  was 
important  involved  its  impact  on  the  appropriate  level 
of  authority  for  concluding  agreements  in  the  European 


theater . 
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Implementation  of  the  Act  within  USAREUR 

,  ,  349 

was  delayed  as  a  result. 

In  the  July  1984  revision  to  the  DOD  regulation, 

3  50 

DOD  eliminated  the  term  "support  agreements."  In 

an  attempt  to  clarify  DOD’s  position,  the  revised 
regulation  stated,  unequivocally,  that  the  NMSA  created 
two  separate  forms  of  authority.  It  then  described 
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each  and  declared  DOD’s  intention  to  implement  both."' 
DOD’s  implementation  of  the  acquisition  only  authority 
was,  however,  for  unknown  reasons,  overly  restrictive. 
It  prescribed  a  clear  preference  for  use  of  the  cross¬ 
servicing  authority  and  limited  use  of  the  acquisition 
only  authority  as  an  interim  measure;  that  is,  only 

until  a  cross-servicing  agreement  could  be  negotiated 
352 

and  concluded. 

As  an  aside,  the  July  1984  revision  contained  a 
reference  to  and  authorization  for  publication  of  a 
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manual  to  provide  guidance  for  acquisition  only  trans- 
353 

actions.  '  January  1,  1985  was  listed  as  the  date  by 
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which  the  manual  would  be  published.  To  date, 

however,  no  manual  has  been  forthcoming.  The  current 
revised  regulation  has  dropped  any  reference  to  the 
acquisition  manual. 

The  current  regulation  also  continues  to  limit  use 

of  the  acquisition  only  authority  to  situations  of  an 

interim  nature,  until  a  cross-servicing  agreement  can 
3  5  5 

be  concluded.  '  Mutual  support  agreements  have  been 

negotiated  and  concluded  with  Belgium,  Canada,  Denmark, 

France,  Germany,  Italy,  Luxembourg,  the  Netherlands, 

Norway,  Portugal,  Spain,  Turkey,  the  United  Kingdom, 
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and  the  NATO  Maintenance  and  Supply  Activity. 

Significantly,  by  limiting  acquisition  only  authority 

to  interim  use,  DOD  has,  in  effect,  all  but  prohibited 

its  use  by  the  services.  That  the  services  need 

acquisition  only  authority  is  evidenced  by  the  continued 
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viability  of  the  NMSA/FAR  format. 

Finally,  the  current  revised  regulation  continues 

to  provide  problematic  guidance  to  the  field.  Its  use 

of  the  term  "acquisition,"  for  example,  is  confusing 

from  the  standpoint  that  the  distinction  between 

acquisition  only  and  cross-servicing  authorities  is 

often  merged.  In  some  provisions  the  term  is  used  to 

apply  to  acquisitions  conducted  under  acquisition  only 
358 

authority  and  in  still  others  the  term  refers  to 
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both  authorities. 
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Additional  examples  of  the  problems  generated  by 

the  confusing  and  restrictive  implementation  by  DOD  of 

360 

the  NMSA  are  discussed  in  succeeding  sections. 

Clearly,  what  is  needed  is  a  statement  of  DOD  policy 
which  provides  clear  and  concise  guidance  to  the  field 
on  NMSA  usage.  In  addition,  removal  of  the  restrictions 
on  use  of  the  acquisition  only  authority  and  publication 
of  an  instructional  manual  on  use  of  NMSA  authority  in 
general  would  be  of  significant  benefit  to  the  services. 

2.  Different  Support  Requirements  Warrant 
Different  Procedures 

Many  of  the  problems  associated  with  implementation 
of  the  NMSA  stem  from  DOD’s  failure  to  recognize  that 
U.S.  forces  logistic  support  requirements  are  of  two 
fundamentally  different  kinds  and  the  concomitant 
failure  to  provide  for  separate  procedures  to  accommo¬ 
date  these  differences.  The  fact  that  there  are  two 
different  types  of  support  requirements  is  reflected 
both  in  the  two  different  peacetime  purposes  of  the 
NMSA  and  the  two  different  Congressional  grants  of 
acquisition  authority  contained  within  the  Act. 

As  you  will  recall,  the  two  peacetime  purposes  of 
the  NMSA  are  to  provide  for  simplified  procedures  to 
facilitate  the  interchange  of  logistic  support  between 
U.S.  forces  and  the  military  forces  of  allied  countries 
in  training  and  exercises  and  to  permit  better  use  of 
host  nation  resources  by  providing  U.S.  forces  with  the 


67 


means  to  acquire  support  services  without  the  need  to 


resort  to  "complex  contracting  procedures." 
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Congress 


granted  DOD  cross-servicing  authority  to  provide  for 
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support  requirements  of  an  "operational"  nature.  It 

granted  acquisition  only  authority  to  resolve  problems 


faced  by  U.S.  forces  in  acquiring  "host  nation  support." 

It  is  at  once  axiomatic  that  U.S.  forces  operational 
and  host  nation  support  requirements  are  fundamentally 
different.  Operational  support  requirements  are 
typified  by  the  exigent  circumstances  encountered  by 
troops  in  a  field  environment.  Accordingly,  they  are 
driven  by  field  conditions  which  require  simplified, 
mobile,  and  flexible  procedures  to  accommodate  the 
exigencies  involved.  Operational  support  requirements 
are  characterized  by  one-of-a-kind,  low  dollar  value 
transactions.  Examples  of  this  type  of  support  are 
food,  clothing,  billeting,  POL,  transportation  services, 

ammunition,  communication  services,  spare  parts, 
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medical  services,  and  training  services. 

Host  nation  support,  on  the  other  hand,  is  support 
of  a  static  and  a  recurring  nature.  The  acquisition  of 
host  nation  support  often  necessitates  the  execution  of 
acquisition  agreements  of  a  highly  complex  nature, 
applying  over  a  long  period  of  time,  and  involving  a 
large  dollar  amount.  Examples  of  host  nation  support 
include  base  operations  support  (including  incidental 
minor  construction),  storage  services,  use  of  facilities, 
and  repair  and  maintenance  services. 
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As  has  already  been  shown,  the  original  DOD 
implementing  regulation  merged  the  distinction  between 
these  two  types  of  support  requirements  and  their 
corresponding  NMSA  authorities  as  well.  In  so  doing, 

DOD  restricted  NMSA  usage  to  cross-servicing  authority, 
causing  the  birth  of  the  hybrid  NMSA/FAR  authority. 
Tragically,  DOD  failed  to  take  full  advantage  of  the 
momentum  generated  by  these  legislative  initiatives. 

As  a  result,  the  NMSA  has  not  and  probably  never  will 
realize  its  full  potential. 

An  examination  of  the  legislative  history  predating 
passage  of  the  NMSA  clearly  indicates  that  Congress  was 

3  6 

aware  of  the  differences  in  these  support  requirements. 

Moreover,  it  is  equally  clear  that  Congress,  by  including 

two  separate  authorities  in  the  NMSA,  intended  each  to 

respond  to  a  specific  need:  cross-servicing  for 

operational  support;  acquisition  only  for  host  nation 
367 

support.  The  fact  that  U.S.  forces  in  the  field 

needed  acquisition  only  authority  is  clearly  evidenced 
by  the  birth  and  subsequent  growth  of  the  NMSA/FAR 
hybrid  approach.  The  continued  viability  of  the 
NMSA/FAR  approach  is,  again,  proof  of  a  present  need 
for  a  stand  alone  acquisition  only  authority. 

The  two  sections  that  follow  will  examine  each  of 
these  different  support  requirements,  focusing  on  the 
problems  unique  to  each.  Special  emphasis  is  placed  on 
the  continued  need  for  separate  policies  and  procedures 
responsive  to  the  unique  problems  generated  by  each 
form  of  support. 
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B. 


OPERATIONAL  SUPPORT  REQUIREMENTS 


1.  Introduction 

Operational  support  concerns,  as  reflected  in 

NMSA’s  legislative  history,  focus  on  the  need  to  resort 

to  Foreign  Military  Sales  procedures  to  transfer 

support  to  our  allies  in  combined  training  and  exercises 

and  the  need  for  U.S.  forces  to  resort  to  formal, 

time-consuming  contracting  procedures  to  meet  emergency 
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logistics  requirements  under  field  conditions.  In 

short,  what  the  U.S.  forces  in  the  field  needed  was 
(and  is)  a  simplified,  flexible,  and  deployable  system 
by  which  to  acquire  and  transfer  operational  support. 
What  they  received  were  traditional  contracting  proce¬ 
dures,  minus  the  nine  statutory  provisions  waived  by 
operation  of  the  Act. 

Once  again,  confusing  and  restrictive  DOD  policy 

was  the  source  of  the  problem.  The  legislative  history 

expressed  concern  that  acquisitions  under  NMSA  authority 

should  comply  with  "general  principles  of  prudent 
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procurement  practice.  This  concern  was  liberally 

interpreted  by  DOD  officials  as  evidence  of  an  expressed 
intent  to  "graft"  the  newly  enacted  NMSA  authority  onto 
the  existing  DOD  procurement  system,  as  implemented  by 
the  then  DAR.  What  this  did,  in  effect,  was  "wed" 
implementation  and  usage  of  the  NMSA  to  the  contracting 
community,  with  only  secondary  involvement  by  the 
logistics  community.  This  is  not  to  suggest  that 
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overall  responsibility  for  the  NMSA  belongs  entirely  in 

either  camp.  Rather,  for  purposes  of  operational 

support  requirements,  primary  responsibility  should 

reside  with  the  logisticians.  As  will  be  shown  in  the 

next  section,  because  of  its  complexities  and  high 

dollar  value,  responsibility  for  host  nation  support 

quite  correctly  requires  the  involvement  of  the  con- 
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tracting  community. 

As  a  result  of  DOD’s  adherence  to  established 
contracting  channels  in  implementation  of  the  NMSA, 
questions  concerning  DAR/FAR  applicability  have  plagued 
NMSA  usage  since  its  inception.  The  following  sections 
examine  this  controversy.  The  concluding  section 
discusses  the  unique  opportunity  for  field  usage 
presented  by  the  NMSA,  with  suggestions  for  establish¬ 
ment  of  a  procedure  to  create  a  truly  deployable 
cross-servicing  system. 

2.  FAR  Applicability 

The  question  of  FAR  applicability  to  NMSA  transac¬ 
tions  is  essentially  a  question  of  Congressional 
intent.  More  specifically,  in  passing  the  NMSA,  did 
Congress  intend  it  to  be  an  extension  of  the  Armed 
Services  Procurement  Act  (ASPA)  and,  therefore,  subject 
to  the  existing  system  of  implementing  regulations?  Or 
did  Congress,  in  enacting  this  new  legislation,  intend 
to  create  a  truly  separate  authority,  requiring  the 
creation  of  its  own,  parallel  system,  drawing  on  the 
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DAR  only  for  its  experience  and  expertise  on  an  as 

needed  basis?  This  question  and  those  corollary  to  it 

have  been  among  the  most  intensely  debated  questions 
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surrounding  passage  of  the  Act. 

Those  individuals  advocating  the  NMSA  as  an 
extension  of  the  ASPA  (and  therefore  subject  to  the 
FAR)  argue  that  Congress  intended  the  NMSA  to  be 
authority  for  DOD  to  use  simplified  contracting  proce¬ 
dures  to  enter  into  agreements  with  qualified  govern¬ 
ments  and  NATO  subsidiary  body  organizations  for  the 
acquisition  or  reciprocal  provision  of  logistic  support, 

supplies,  and  services.  In  support  of  this  position, 
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they  point  to  section  2343(a)  of  the  Act  which 

provides  that,  with  the  exception  of  the  nine  statutory 

provisions  which  may  be  waived,  NMSA  transactions  must, 

in  all  other  respects,  comply  with  the  ASPA.  Since  the 

ASPA  applies  to  all  NMSA  transactions,  and  the  FAR 

implements  ASPA  within  DOD,  then  it  necessarily  follows 

3  7  3 

that  the  FAR  applies  to  all  NMSA  transactions. 

As  further  support  for  this  proposition,  proponents 
of  this  position  point  to  evidence  of  DOD’s  intent  to 
make  the  NMSA  subject  to  the  FAR  in  the  implementing 
regulation.  That  regulation  provides  that  acquisitions 
conducted  under  NMSA  authority  shall  comply  with 
"general  principles  of  prudent  procurement  practice" 
and  that  when  implementing  the  NMSA  existing  DOD 
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acquisition  and  logistics  principles  will  be  used. 
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Resolution  of  this  question  requires  reference  to 

376 

the  Act  as  originally  passed.  The  Act  provided  that 
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the  authorities  conferred  by  the  NMSA  for  DOD  to  enter 
into  acquisition  only  and  cross-servicing  agreements 
were  not  self-executing.  Rather,  the  Act  required  DOD 
to  prescribe  its  own  regulations,  prior  to  use  of 
either  of  these  authorities.  If  Congress  had  intended 
to  "graft"  this  new  authority  onto  existing  regulations 
then  the  requirement  for  newly  promulgated  regulations 


would  be  rendered  meaningless. 

Arguments  that  NMSA  transactions  are  subject  to 

the  ASPA  in  all  respects,  with  the  exception  of  the 

nine  waived  provisions,  also  miss  the  mark.  Apart  from 

the  six  provisions  included  in  the  ASPA  from  which  NMSA 

transactions  are  excluded,  very  few  provisions  remain 

which,  because  of  the  subject  matter  involved,  are 
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applicable  to  NMSA  transactions.  In  addition,  the 

sections  in  the  ASPA  from  which  the  NMSA  are  exempted 

relate  to  basic  contract  functions  as  to  competition, 

solicitation,  award,  cost  and  pricing  data,  and  exarai- 

3  78 

nation  of  records.  Application  of  the  FAR  minus 

these  provisions  and  contracting  concepts,  "would 

produce  a  fragmented  set  of  requirements  and  procedures 
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of  questionable  value." 

As  a  final  note,  the  requirement  to  conduct  NMSA 

transactions  in  consonance  with  "principles  of  prudent 

procurement  practice"  has  its  origin  in  House  and 

Senate  concerns  expressed  prior  to  passage  of  the 
380 

Act.'  As  such,  these  Congressional  references  to 
acquisition  principles  were  a  reference  to  the  need  to 
exercise  good  business  judgment,  not  an  imposition  of 
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the  very  regulatory  scheme  on  NMSA  transactions' 
which  Congress  was  enacting  legislation  to  avoid. 

3.  Contracting  Authority 


An  important  corollary  to  that  of  FAR  applica¬ 
bility  is  whether  NMSA  transactions  involving  reimburs¬ 
able  acquisitions  require  the  involvement  of  a  warranted 
contracting  officer.  Supporters  of  this  position 
point,  again,  to  the  DOD  regulation  which  provides,  in 
part,  that  "Personnel  implementing  these  agreements  and 
arrangements  by  issuing  and  accepting  requisitions  or 
other  forms  shall  be  designated  specifically  and  shall 
be  selected  so  as  to  have  the  necessary  knowledge  and 
experience  to  carry  out  authorized  transactions  in 

accordance  with  applicable  laws,  this  Directive,  and 
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other  implementing  regulations." 

Proponents  of  this  position  point  to  the  fact  that 

it  is  a  well  established  principle  of  acquisition  law 

and  practice  that  the  contracting  officer  is  the 

single,  responsible  U.S.  Government  representative 

authorized  to  contract  on  behalf  of  the  Government.  As 

such,  his  or  her  position  is  one  of  special  trust  and 

independence  which  cannot  or  should  not  be  compro- 
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mised.  Moreover,  acquisition  restrictions  in  annual 

DOD  authorization  and  appropriation  acts  and  other 

acquisition  laws  (e.g.,  fiscal  laws)  apply  to  NMSA 
384 

transactions.  In  addition,  the  application  of 

non-reciprocal  pricing  principles  requires  a  price 
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analysis  and  a  fair  and  reasonable  price  determination. 
Because  of  the  broad  and  highly  specialized  range  of 
knowledge,  experience,  and  pricing  expertise  required, 
it  is  argued  that  only  warranted  contracting  officers 
are  able  to  adequately  represent  the  Government’s 
interests  in  NMSA  acquisitions. 

The  argument  that  only  warranted  contracting 
officers  may  obligate  the  Government  in  NMSA  transac¬ 
tions  is  equally  specious.  Although  admittedly  vague, 
the  DOD  policy  to  have  only  qualified  personnel  conduct 
NMSA  actions  was  meant  to  restate  Congressional  emphasis 
on  the  need  to  have  knowledgeable  personnel  conducting 
the  issuance  and  acceptance  of  orders  and  requisitions 
for  support.  Emphasis  by  Congress  on  simplified 
procedures  for  pricing  (reciprocal  pricing)  for  example, 
indicates  a  preference  for  simplified  procedures  which 
do  not  require  contracting  officer  involvement. 

That  is  not  to  say,  however,  that  all  NMSA  acqui¬ 
sitions  should  be  conducted  by  non-contracting  personnel. 
The  circumstances  of  the  individual  acquisition  should 
dictate  the  need  for  and  the  involvement  of  a  con¬ 
tracting  officer.  Once  again,  the  distinction  between 
operational  support  and  host  nation  support  becomes 
important.  For  example,  a  high  dollar  value,  complex, 

long  term  acquisition  of  storage  services  involving  the 
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POMGUS  program,  requiring  specialized  expertise  in 

price  analysis  and  negotiation  as  well  as  detailed 

knowledge  of  funding  restrictions,  may  well  necessitate 

386 

use  of  a  contracting  officer  and  supporting  personnel. 
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The  questions  regarding  FAR  applicability  and  the 
need  for  warranted  contracting  officer  involvement  in 
NMSA  transactions  represent  yet  another  example  of  the 
problems  in  NMSA  implementation  and  usage  created  by 
vague  and  confusing  DOD  guidance.  The  present  DOD 
regulation  should  be  revised  to  clear  up  this 
controversy . 


3.  Fully  Deployable  Reciprocal  Support 
Procedures 


The  legislative  history  of  the  NMSA  is  replete 

with  references  to  a  field  functioning  system  for  the 
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mutual  exchange  of  logistic  support.  The  point  was 

stressed  in  committee  hearings  time  and  again  that  NATO 
military  operations  must  be  conducted  on  the  basis  of  a 


coalition  approach. 
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American  forces  will  be 


required  to  fight  alongside  British,  German,  Dutch, 

389 

Belgian,  Italian  and  other  allied  military  forces. 

3  90 

With  this  in  mind,  the  "important  question"  of 

mutual  logistics  support  arises.  The  armed  forces  of 

each  Alliance  country  "cannot  all  behave  as  if  we  were 

logistically  independent  when  in  the  crunch  we  will  all 

be  dependent  on  each  other.  Hence  the  first  purpose  of 

the  proposed  legislation  is  to  facilitate  such  mutual 

support,  especially  in  peacetime  training  and 

exercises,  to  facilitate  common  readiness  in  event  of 
3  91 

war."  Moreover,  the  purpose  of  combined  training 

and  jointly  held  exercises  is  to  "test  the  ability  of 
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our  forces,  and  those  of  our  Allies,  to  function  under 

wartime  conditions.  I  submit,  then,  that  our 

arrangements  for  mutual  logistic  support  during 

exercises  should  be  as  close  to  realism  as  we  can 

392 

practically  make  them." 

A  second  reason  for  simplified  procedures  for 

mutual  logistic  support  is  the  fact  that  U.S.  forces 

operate  in  Europe  "at  the  end  of  a  logistic  pipeline 
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3,000  miles  long."  The  end  result  is  therefore 

always  "short-term  demands"  for  support  by  U.S. 

394 

forces.  By  this  same  token,  our  Allies,  although 

operating  under  a  shorter  pipeline,  often  require 

short-term  support  during  training  and  exercises.  The 

NMSA  was  designed  as  a  means  for  U.S.  forces  to  acquire 

and  transfer  support  quickly  and  efficiently  under 

3  95 

field  operating  conditions. 

The  need  for  a  deployable,  field  functioning 

system  for  the  reciprocal  provision  of  logistic  support 

is  easily  established  from  a  review  of  the  legislative 

history.  It  also  seems  equally  clear  that  Congress 

intended  the  cross-servicing  authority  to  provide  the 

statutory  basis  for  the  establishment  of  such  a 
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system.  The  question  arises  as  to  why  such  a  system 

has  not  been  forthcoming?  The  answer  to  that  question 
lies,  once  again,  in  the  confusing  DOD  guidance. 

As  discussed  earlier,  the  DOD  regulation  requires 
that  acquisitions  under  NMSA  authority  comply  with 
"general  principles  of  prudent  procurement  practice” 
and  the  use  of  existing  DOD  acquisition  principles.  In 
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addition,  personnel  empowered  to  conduct  NMSA  transac¬ 
tion  must  be  be  specifically  designated,  having  the 

requisite  knowledge  of  applicable  laws  and  regula- 
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tions.  These  policies  and  guidance  have,  in  the 

past,  been  interpreted  as  requiring  that  all  NMSA 

acquisitions  comply  with  FAR  requirements  and  that 

reimbursable  acquisitions  be  conducted  by  warranted 
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contracting  officers. 

To  add  to  this  confusion,  the  regulation  also 

states  that  "when  useful  and  applicable,  DOD  components 

are  encouraged  to  establish  simplified  procedures  under 

cross-servicing  agreements,  implementing  arrangements, 

contracts,  or  other  contractual  instruments  under  the 

NMSA  similar  to  those  used  in  basic  ordering 

agreements,  with  authority  to  place  orders  delegated  to 
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the  lowest  practical  and  prudent  level.  The 

implication  of  this  provision  is  that  DA  is  free  to 
establish  a  system  for  fulfilling  operational  support 
requirements  that  does  not  require  application  of  the 
FAR  or  the  use  of  warranted  contracting  officers  for 
reimbursable  acquisitions.  Still,  DOD’s  intent  in  this 
regard  is  unclear.  The  HQDA  response  has  largely  been 
inertia.  What  is  needed  is  a  clear,  unequivocal 
statement  from  DOD  that  acquisitions  under  the  NMSA 
are,  in  fact,  not  subject  to  FAR  requirements,  although 
DOD  components  should  continue  to  refer  to  the  FAR  for 
guidance.  This  statement  should  also  clearly  state 
that  warranted  contracting  officers  may,  but  need  not, 
effect  acquisitions  under  the  Act. 
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On  a  more  positive  note,  USAREUR  .has  established 
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extensive  procedures  covering  NMSA  transactions. 

Most  importantly,  they  provide  for  delegation  of  the 
administration  of  certain  specific  and  general  imple¬ 
menting  arrangements  down  to  the  command  level.  The 

authority  to  acquire  and  provide  support  is  also  in  the 
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delegation . 

The  problem  with  the  USAREUR  procedures  is  that 
they  are  decidedly  vague,  both  with  respect  to  FAR 
applicability  and  the  need  for  contracting  officer 
involvement  in  the  acquisition  process.  Further,  the 
USAREUR  approach  fails  to  provide  standardized  proce¬ 
dures  for  local  command  administration  of  these  agree¬ 
ments.  It  leaves  the  establishment  of  internal  proce¬ 
dures  for  re-delegation,  selection  of  qualified 
personnel  for  placing  and  accepting  orders,  and  the 
assurance  of  adequate  NMSA  ceiling  authority  and  fund 

availability  to  each  individual  command  tasked  with 
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administering  an  implementing  arrangement. 

As  stated  earlier,  the  July  1984  DOD  implementing 

regulation  called  for  publication  of  an  acquisition 
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manual.  In  1984,  a  draft  version  of  such  a  manual 

was  compiled  by  representatives  of  the  DOD  components, 

under  the  direction  of  the  Special  Assistant  to  the 

DCINC  for  Host  Nation  Negotiations,  Headquarters, 

404 

EUCOM .  That  draft  included  a  provision  for  field 

acquisitions  which  could  form  the  nucleus  upon  which  a 
deployable  system  could  be  based.  It  was  based  on  the 
DAR  small  purchase  provisions  and  the  concept  of  an 
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ordering  officer.  Under  this  procedure,  called  "sim¬ 
plified  acquisition  authority,"  a  field  commander  of 
the  rank  of  0-5/GS-14  or  higher  would  be  authorized  to 
acquire  logistic  support,  supplies,  or  services,  of  a 
value  less  than  or  equal  to  $25,000,  without  the  need 
of  a  warranted  contracting  officer.  In  addition,  the 
0-5/GS-14  could  designate,  in  writing,  a  subordinate  to 
carry  out  the  transaction.  The  0-5/GS-14  would, 
however,  still  have  to  approve  the  transaction,  in 
advance,  and  would  remain  personally  responsible  for 

the  acquisition.  Specific  training  for  designated 
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personnel  would  also  be  provided. 

It  is  beyond  the  scope  of  this  paper  to  delineate 
with  any  degree  of  specificity  the  procedures  that 
should  be  used  for  a  field  functioning  logistic  support 
system.  There  are,  however,  certain  basic  requirements 
that  such  a  system  should  meet.  It  should  be  deploy- 
able/mobile  (making  reliance  on  contracting  officer 
support  impractical);  it  should  be  flexible  enough  to 
adapt  to  changing  conditions  on  today’s  integrated 
battlefield;  and,  finally,  the  procedures  involved 
should  be  simple  (for  ease  of  use)  and  standardized  (to 
present  a  common  face  to  our  Allies).  Empowering  field 
commanders  with  limited  authority  to  acquire 
operational  support  is  a  positive  step  in  this 
direction. 
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C.  HOST  NATION  SUPPORT  REQUIREMENTS 

1 .  Introduction 


Army  requirements  for  host  nation  support, 

provided  under  NMSA  authority,  are  many  and  varied. 

406 

Most  notably  they  include:  storage  services,  base 
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operations  support,  and  repair  and  maintenance 

services.  For  fiscal  year  1985,  the  total  amounts 

expended  for  host  nation  support  by  the  Army  exceeded 

$53  million,  over  half  the  NMSA  ceiling  allocation 
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available  for  all  DOD  components.  Interestingly, 

only  11  separate  NMSA  transactions  were  involved  in 

these  expenditures . ^ ^ 

As  might  well  be  expected,  these  eleven 

acquisitions  of  logistic  support  and  services  involve 

very  complex,  high  dollar  value  acquisition  agreements 

They  also  involve  static,  recurring,  long  term  support 

requirements,  some  of  an  indefinite  duration.  Indeed, 
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several  of  these  agreements  predate  passage  of  the 


NMSA. 


Unlike  the  problems  experienced  in  acquiring  and 
transferring  operational  support,  the  problems 
associated  with  the  acquisition  of  host  nation  support 
do  not,  for  the  most  part,  stem  from  poor  guidance  or 
from  the  dogmatic  adherence  to  traditional  contracting 
methods.  As  a  result,  problems  experienced  by  U.S. 
forces  in  the  acquisition  of  host  nation  support 
involve  traditional  issues  of  Government  contract  law. 
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As  will  be  shown  in  the  succeeding  discussion,  they 
focus  on  formation  issues,  claims  and  disputes,  and 
significant  fiscal  law  concerns. 

For  purposes  of  illustration  and  discussion, 
reference  will  be  made  throughout  this  section  to  a 
case  study  involving  an  agreement  between  the  U.S.  and 
the  Federal  Republic  of  Germany  (FRG),  concluded  under 
NMSA  authority,  for  the  acquisition  of  storage 
services.  This  agreement  has  proven  to  be  a  test  case 
with  the  German  government  wherein  many  of  the  current 
problems  and  shortfalls  in  the  acquisition  of  host 
nation  support  have  surfaced. 

Specifically,  this  agreement  concerned  a  USAREUR 
requirement  for  war  reserve  storage  of  approximately 
65,000  metric  tons  of  U.S.  Army  owned  stocks. 

Shortages  in  NATO  infrastructure  funding,  which  could 
have  been  used  to  construct  storage  facilities, 
required  U.S.  forces  to  seek  an  alternate  means  to  meet 
this  requirement.  An  agreement  for  storage  services 
under  NMSA  authority  was  the  chosen  format. 

U.S.  officials  approached  the  Federal  Ministry  of 
Defense  ( FMOD ) ,  FRG,  to  provide  the  required  services. 
The  FMOD  indicated  it  did  not  have  the  resources  to 
provide  these  services  but  referred  the  U.S.  to  the 
Federal  Ministry  of  Finance,  (FMOF),  FRG,  which 
provided  similar  services  to  the  German  armed  forces. 
The  FMOF  was  contacted  and  it  expressed  a  willingness 
to  perform  the  services. 
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An  implementing  arrangement  was  concluded  under 
the  Mutual  Support  Agreement  between  the  U.S.  and  the 
FRG.  That  implementing  arrangement  provided  that  the 
FMOF  would  task  a  Government  owned  corporation, 

Industr ieverwaltungsgesellschaf t  (IVG),  to  perform  the 
services.  IVG  provided  petroleum  and  ammunition 
storage  services  for  the  German  armed  forces.  The 
implementing  arrangement  also  provided  that  the  details 
of  the  support  would  be  negotiated  between  IVG  and  U.S. 
contracting  personnel  in  the  form  of  an  order.  The 
order  would  be  in  the  nature  of  a  service  contract,  on 
a  cost  reimbursement  basis.  It  would  be  funded  with 
annual  appropriations. 


2.  Funding 

(a)  Annual  Funding  for  Multi-Year  Commitments 

A  common  thread  running  through  all  host  nation 

support  agreements  is  that  they  are  funded  with  annual 
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appropriations.  U.S.  officials  are  therefore 
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prohibited,  by  law,  from  making  any  commitments 

beyond  the  present  fiscal  year,  save  those  "subject  to 
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the  availability  of  funds."  These  funding  restric¬ 

tions  have  created  significant  problems  with  our  allies 
in  securing  much  needed  host  nation  support. 

Agreements  for  host  nation  support  such  as  base 
operations  or  storage  services  generally  require  the 
host  nation  to  acquire  facilities,  hire  personnel,  and 
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enter  into  subcontracts  on  behalf  of  the  U.S. 

Typically,  these  actions  require  the  host  nation  to 

make  long  term  commitments.  U.S.  problems  in  the  area 

of  funding  center  on  the  tension  created  between  the 

need  for  these  long  term  host  nation  commitments  and 

the  U.S.’s  inability  to  commit  itself  to  payment  for 

support  beyond  the  current  fiscal  year  term. 

A  major  host  nation  concern  with  regard  to  the 

U.S.’s  inability  to  commit  itself  beyond  the  near  term 

involves  labor  force  concerns,  long  term  employment 

contracts  and  associated  termination  costs.  NATO  host 

nation  governments  are  working  wTith  a  constant  labor 

force,  characterized  by  conditions  of  full  employment 
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and  a  non-mobile  pool  of  workers.  '  In  contrast,  the 

American  labor  force  is  highly  mobile  and  variant,  with 

4  1  6 

a  relatively  high  percentage  of  unemployed  workers. 

In  general,  it  is  difficult,  at  the  outset,  for  NATO 

host  nations  to  find  the  personnel  needed  to  fulfill 

long  term  U.S.  support  requirements.  Added  to  the 

availability  of  manpower  problem,  is  the  problem  of 

strong  labor  unions  which  require  long  term  employment 
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contracts  with  healthy  severance  pay  penalties.  In 

addition,  depending  on  the  type  of  arrangement, 
personnel  hired  for  use  in  performing  work  on  U.S. 
support  agreements  are  often  hired  as  host  nation 
government  employees,  making  termination  difficult  if 
not  impossible. 

Besides  labor  force  concerns,  performance  of  a 
storage  or  base  operations  agreement  may  require  the 
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host  nation  to  enter  into  long  term  lease  agreements  to 
secure  the  facilities  needed  to  perform  the  requested 
services.  In  the  IVG  arrangement,  for  example,  German 
landlords  were  generally  unwilling  to  accept  less  than 
a  five  year  lease  term.  This  unwillingness  was  due,  in 
part,  to  local  customs.  It  was  also  the  result, 
however,  of  the  need  to  make  significant  alterations  to 
the  physical  configuration  of  the  facilities  in  order 
to  accommodate  storage  of  large,  heavy  military  equip¬ 
ment  . 

Performance  of  a  complex  agreement  for  host  nation 
support  typically  requires  the  host  nation  to  enter 
into  a  number  of  subcontracts  with  commercial  firms  to 
meet  U.S.  requirements.  Services  such  as  maintenance 
of  facilities  and  guard  services  are  prime  areas  for 
subcontracting.  As  is  true  with  personnel  contracts 
and  lease  agreements,  long  term  host  nation  commitments 
are  often  required.  Certainly  from  a  cost 
effectiveness  standpoint,  long  term  arrangements  prove 
more  beneficial  to  U.S.  interests. 

These  and  other  problems  with  regard  to  funding 

surfaced  in  negotiations  with  IVG  for  war  reserve 
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storage  services.  The  German  position  on  these 

points  is  indicative  of  the  response  the  U.S.  will 
likely  meet  in  future  negotiations  with  our  other 
Allies  for  long  term  host  nation  support.  The  German 
position  was  simply  that  questions  and  concerns  gener¬ 
ated  by  annual  funding  restrictions  are  strictly 
internal  U.S.  matters  of  no  concern  to  the  Germans.  If 
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the  U.S.  has  a  requirement  for  long  term  support,  then 
it  is  up  to  the  U.S.  to  guarantee  payment  for  the 
entire  period  support  is  required.  This  guarantee  must 
extend  to  all  costs  associated  with  performance  of  the 
agreement,  to  include  all  costs  incurred  in  the  event 
the  agreement  is  cancelled.  In  this  same  vein,  it  was 
clear  from  discussions  with  the  German  negotiators  that 
IVG  had  been  instructed  by  the  FMOF  to  undertake  no 
financial  risks  ("kein  risiko")  in  performing  this 
agreement . 

When  faced  with  such  a  Hobson’s  choice,  it  is 
surprising  the  kind  of  creative  lawyering  such  a 
situation  engenders.  As  might  well  be  expected, 
several  compromise  measures  were  suggested  to  satisfy 
German  concerns.  With  regard  to  time  limitations,  it 
was  stressed  that,  although  the  order  for  services 
would  be  funded  annually,  the  implementing  arrangement 
would  be  renewed  in  five  year  increments,  thus 
evidencing  U.S.  intent  for  a  longer  term  arrangement. 
The  downside  of  this  approach  to  the  Germans  was  the 
fact  that  the  U.S.  was  not  legally  obligated  beyond  the 
current  fiscal  year. 

It  was  not  possible  to  obtain  multi-year  funding 

for  this  requirement.  As  an  alternative,  it  was 

proposed  that  the  agreement  be  structured  to  take 

advantage  of  the  U.S.  statutory  exception  to  the  Bona 
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Fide  Needs  rule  for  depot  maintenance  contracts. 

This  exception  makes  current  fiscal  year  appropriations 
available  to  fund  a  contract  for  depot  maintenance 
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services  for  a  period  of  twelve  months  beginning  at  any 
time  during  the  fiscal  year.  The  agreement  for  storage 
services  could  then  be  signed  with  an  initial  perfor¬ 
mance  date  between  six  to  nine  months  after  the 
beginning  of  the  fiscal  year.  In  this  way,  IVG  would 
always  have  at  least  six  months  advance  notice  of  the 
U.S.  intent  to  fund  or  cancel  the  agreement  for  the 
succeeding  year. 

The  structuring  of  agreements  for  storage  services 
to  cross  fiscal  year  lines  and  empty  gestures  of  good 
faith  regarding  the  duration  of  support  agreements  are 
acts  of  desperation  on  the  part  of  U.S.  forces  that 
skirt  the  real  issue.  What  is  really  needed  if  the 
U.S.  is  to  have  any  hope  of  acquiring  continued  long 
term  support  from  Alliance  countries,  is  a  specific 
line  item  appropriation  for  host  nation  support  under 
the  NMSA ,  with  a  five  year  period  of  availability. 
Appropriated  amounts  should  parallel  those  presently  in 
place  for  the  artificial  NMSA  ceiling  authority  (i.e., 
$150  million ) . 

(b)  Advance  Payment  Authority 

Another  funding  issue  related  to  host  nation 

support  acquisitions  relates  to  the  often  repeated 

request  by  host  nations  for  advance  payments  by  the 

U.S.  to  cover  start-up  costs  and  the  costs  of  initial 

commitments.  In  the  IVG  agreement,  for  example,  IVG 
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proposed  to  establish  a  daughter  company,  MDBG ,  for 
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the  singular  purpose  of  performing  the  services 
required  by  the  U.S.  forces.  The  FMOF  committed  itself 
to  providing  DM  100,000  as  formation  capital  under 
German  law.  The  new  company  would,  however,  have  no 
operating  capital  to  meet  start-up  costs  and  make 
initial  commitments. 

In  general,  advance  payments  in  connection  with 

Government  contracts  are  prohibited  by  title  31,  United 

States  Code,  section  3324.  Title  10,  United  States 

Code,  section  2396,  however,  provides  limited  authority 

for  U.S.  forces  to  make  advance  payments  under  certain 

situations.  Most  relevant  to  this  discussion  is  the 

situation  where  advance  payments  are  required  by  the 

laws  or  ministerial  regulations  of  a  foreign  country, 

an  exception  that  did  not  apply  to  the  IVG  arrangement. 

Approval  for  advance  payments  must  be  specifically 

applied  for  by  contracting  personnel  and  is  only 
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granted  on  a  case-by-case  basis. 

At  the  time  the  U.S.  military  approached  Congress 
for  legislative  relief  (resulting  in  passage  of  the 
NMSA )  it  had  very  little  experience  with  regard  to  the 
problems  acquisition  of  long  term  support  would  create. 
Had  U.S.  forces  been  aware  of  the  problem  regarding 
advance  payments,  it  would  have  resulted  in  a  request 
for  waiver  of  a  tenth  statutory  provision.  What  is 
needed  then  is  an  amendment  to  the  Act  providing  for 
relief  from  this  prohibition. 
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(c)  The  Concept  of  "Full  Funding" 


In  the  course  of  acquiring  host  nation  support, 

another  major  funding  issue  arises  that,  by  either 

design  or  happenstance,  is  patterned  after  U.S.  pricing 

policy  for  Foreign  Military  Sales  cases  under  the  Arms 

Export  Control  Act.  As  you  will  recall,  li.S.  policy 

in  this  regard  is  that  prices  cited  in  the  DD  Form  1513 
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were  estimates  only.  The  receiving  country  must 

agree  to  open-ended  liability,  remaining  responsible 
for  all  costs  associated  with  filling  its  request  for 
supplies  or  services. 


Increasingly,  our  allies  have  taken  a  similar 
approach  to  U.S.  requests  for  host  nation  support.  As 
a  result,  host  nations  have  begun  to  object  to  U.S. 
attempts  to  place  funding  ceilings  on  its  liability  for 
payment  under  specific  support  agreements.  The  host 
nation  position  is  simple:  although  it  may  be  willing 
to  undertake  to  meet  U.S.  forces  support  requirements, 
it  will  not  assume  any  financial  risks  in  the  process. 

This  host  nation  "full  cost"  position  is  particu¬ 
larly  troublesome  when  viewed  in  terms  of  termination 
or  cancellation  charges  in  connection  with  long  term 
commitments  made  in  the  performance  of  a  support 
agreement.  From  a  U.S.  fiscal  law  standpoint,  the  U.S. 

cannot  commit  itself  to  an  open-ended,  indeterminate 
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liability.  U.S.  liability  for  contingencies  must  be 


limited  in  order  to  avoid  potential  Antideficiency  Act 
violations . 


The  problems  surrounding  the  use  of  annual  funds 

for  multi-year  agreements  are  not  new.  The  legislative 

history  of  the  Act  mentions  DOD  concerns  in  this 
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regard.  Indeed,  the  predecessor  bill  to  the 
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NMSA,  submitted  by  DOD,  contained  a  specific 
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provision  that  dealt  with  multi-year  agreements. 

The  focus  of  that  provision  was  on  agreements  entered 
into  under  NMSA  authority  "for  base  operations  support 


or  use  of  facilities  (and  related  services)." 


Under 


this  proposal,  such  agreements  would  be  allowed  to 

extend  for  periods  in  excess  of  one  year.  Obligations 

incurred  under  these  agreements  would  be  recorded 

during  the  period  (fiscal  year)  the  support  or  service 

was  provided.  Special  provisions  were  included  for 

contingent  liabilities  such  as  "personnel  separation 

allowances"  and  "costs  of  cancellation  or  termination 
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of  the  agreement."  As  an  alternative  to  a  specific 


line  item  appropriation  for  host  nation  support, 
Congress  could  provide  general  legislative  relief 
through  incorporating  such  a  provision,  or  a  similar 
provision,  as  an  amendment  to  the  NMSA. 

From  the  host  nation  perspective  the  equation  is  a 
simple  one.  If  the  U.S.  desires  support  on  a  long  term 
basis,  then  the  U.S.  should  be  able  to  provide 
guarantees  that  it  will  compensate  the  host  nation  for 
the  entire  period  support  is  required.  Moreover,  as 
the  support  is  entirely  for  the  benefit  of  the  U.S., 
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the  U.S.  must,  agree  to  open-ended  liability  and  agree 
to  pay  all  costs  associated  with  operation  and 
termination  of  these  support  agreements. 

Finally,  provision  of  logistic  support  by  the  host 
nation  is  a  discretionary  act.  Esoteric  references  to 
alliance  cooperation  are  not  always  controlling.  What 
matters,  essentially,  is  the  concept  of  "goodwill." 

This  is  a  finite  commodity  which  is  quickly  expended  by 
an  inflexible  attitude  and  corresponding  references  to 
domestic  funding  restrictions.  What  is  really  needed 
are  funds  specifically  appropriated  for  use  in  NMSA 
acquisitions  which  have  a  multiple  year  period  of 
availability.  Alternatively,  amendments  to  the  Act  to 
facilitate  acquisition  of  host  nation  support  are 
required . 

2.  Government  Owned  Corporations 

The  NMSA  is  authority  for  U.S.  forces  to  acquire 

and  transfer  support  at  the  government-to-government 

level.  As  such,  host  nation  support  can  be  acquired 

under  the  NMSA  in  one  of  two  basic  ways:  a  direct 

acquisition  from  the  resources  of  the  host  nation;  or 

an  indirect  acquisition  of  support  through  the  host 
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nation  from  a  private  source.  In  the  case  of  the 

direct  approach,  it  is  permissible  for  U.S.  forces  to 
make  arrangements  to  acquire  the  support  directly  from 
the  host  nation  agency  tasked  to  provide  it.  In  the 
case  of  the  indirect  approach,  however,  in  order  for 
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the  transaction  to  retain  its  nat ion-to-nat ion 
character,  all  arrangements  should  be  made  through  the 
host  nation.  U.S.  forces  should  not  deal  directly  with 
the  private  source. 

Unfortunately,  in  practice,  the  methods  of  acqui¬ 
sition  and  the  lines  of  authority  are  not  so  clear  cut. 
Moreover,  U.S.  acquisitions,  in  the  future,  will  see 
more  merging  between  these  two  methods.  This  is 
largely  due  to  the  unique,  complex,  and  long  term 
nature  of  the  U.S.  forces  requirements  for  host  nation 
support.  These  are  requirements  that  typically  involve 
substantial  commitments  of  personnel,  leases  of  facili¬ 
ties,  and  the  need  for  capital  to  fund  start-up  costs. 
Most  allied  countries  do  not  have  the  direct  resources 
to  meet  such  requirements.  As  an  alternative,  host 
nations  will  turn  increasingly  to  whole  or  partly  owned 
(or  funded)  government  corporations  to  meet  U.S. 
support  requirements. 

In  the  case  study  involving  the  acquisition  of  war 
reserve  storage  services  by  U.S.  forces  from  the  FRG , 
the  implementing  arrangement  was  concluded  between 
USAREUR,  the  FMOF ,  and  the  FMOD.  The  implementing 
arrangement  then  designated  IVG  to  perform  the  the 
services  and  provided  for  conclusion  of  an  order  for 
the  services  between  U.S,  contracting  personnel  and  IVG 
representatives.  IVG,  in  turn,  proposed  to  establish  a 
subsidiary  company  (MDBG)  which  would  actually  be 
required  to  perform  the  storage  services. 
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During  negotiations  with  IVG,  serious  questions 
arose  concerning  its  status  as  either  a  private  corpo¬ 
ration  or  an  agency  of  the  FMOF  and  consequently  the 
FRG.  The  distinction  as  to  status  was  critical  for 
several  reasons.  First  and  foremost  was  the  obvious 
effect  IVG  Vs  status  as  a  private  firm  would  have  on 
USARKUR’s  ability  to  proceed  with  this  acquisition 
under  the  authority  of  the  NMSA .  If  IVG  was,  in  fact, 
a  commercial  business  entity  then  more  direct  involve¬ 
ment  by  the  FMOF  or  the  FMOD  in  the  acquisition  was 
required  to  preserve  the  government- to-gove rnment 
character  of  this  arrangement.  Alternatively,  if  this 
could  not  be  accomplished,  commercial  contracting 
methods  would  have  to  be  used.  A  primary  concern  in 
this  regard  was  the  U.S.’s  ability  to  justify  J.VG  as  a 
sole  source  for  this  acquisition. 

IVG’s  private  or  public  status  had  additional 
ramifications.  Most  important  for  the  purposes  of  this 
discussion  were  the  payment  by  the  U.S.  to  IVG  of  a 
profit  or  fee  and  the  requirement  for  the  U.S.  to  pay 
taxes  of  a  corporate  nature.  Regarding  the  question  of 
profit  or  a  fee,  in  its  initial  proposal,  IVG  sought  a 
fee  of  between  5%  and  6%  of  total  costs  incurred.  The 
method  for  calculating  the  fee  would  therefore  be  on  a 
cost-plus-a-percentage-of -cost  basis  where  the 
incentive  is  on  the  contractor  to  drive-up  not  hold 
down  costs. 

There  is  a  statutory  prohibition  against  using  the 
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cost-plus-a-percentage-of -cost  contract  type.  This 
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provision,  however,  is  one  of  the  nine  statutory 

provisions  waivable  in  NMSA  transactions.  Waiver  of 

this  provision  is  based  upon  the  understanding  that, 

because  NMSA  transactions  would  be  concluded  at  the 

government-to-government  level,  profit  or  fee  would  not 
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be  a  factor.  As  a  result,  the  statutory  prohibition 

could  be  waived  to  allow  the  host  nation  to  impose  a 
charge  in  the  form  of  an  administrative  surcharge  to 
cover  expenses  incurred  in  administration  of  the 
agreement . 

It  was  obvious  from  IVG’s  written  submittals  and 
from  statements  made  in  negotiations  that  both  IVG  and 
MDBG  were  commercial  firms,  organized  on  a  profit 
making  basis.  This  illustrates  two  key  points.  The 
first  involves  the  complex,  multifaceted  corporate 
status  of  IVG  (and  MDBG),  a  phenomenon  which  might  be 
termed  the  "chameleon  effect."  It  seems  that  for 
certain  purposes  (i.e.,  eligibility  to  perform  the 
services  as  a  directed  source  )  IVG  was  a  government 
agency,  for  other  purposes,  such  as  charging  a  profit 
and  tax  liability,  it  was  a  private  concern. 

The  second  point  illustrated  by  IVG’s  dual  nature 
involves  certain  assumptions  made  by  Congress 
concerning  the  nature  of  the  relationship  between  the 
parties  to  a  NMSA  transaction.  Of  paramount  concern 
here  is  the  assumption  that  NMSA  transactions  would  be 
noncommercial  in  nature.  Clearly,  the  learning  point 
from  the  IVG  experience  in  this  regard  is  that  NMSA 
transactions  involving  participation  by  a  government 
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owned  corporation  will  retain  some  commercial  aspects. 
As  a  result,  "blanket”  application  of  the  N'MSA  waiver 
provision  may  not  always  be  in  the  government’s  best 
interests.  Further,  involvement  by  contracting  profes¬ 
sionals  in  a  transaction  of  this  nature  is  absolutely 
necessary  to  adequately  protect  governmental  interests. 

Another  issue  raised  by  host  nation  involvement  of 
a  government  owned  corporation  to  perform  services  for 
the  U.S.  forces  is  the  question  of  taxes.  Typically, 
an  agreement  for  host  nation  support  will  be  on  a 
cost-reimbursement  basis.  As  such,  the  U.S.  Government 
is  obligated  to  reimburse  the  corporation  for  all  costs 
it  incurs  in  the  performance  of  this  agreement.  While 
the  corporation  may  enjoy  the  financial  backing  of  the 
country  involved,  in  general,  it  receives  no  special 
status  with  regard  to  taxes.  Of  particular  concern  are 
real  estate,  business,  and  municipal  taxes. 

It  is  DOD  policy  to  secure  relief  to  the  maximum 

extent  practicable  from  payment  of  foreign  taxes  with 
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appropriated  funds.  Toward  this  end,  DOD  has 

4  3  3 

established  a  Foreign  Tax  Relief  Program.  This 

program  involves  designation  of  a  single  military 
commander  as  responsible  for  a  given  country.  That 
military  commander  then  has  the  following  responsibili¬ 
ties:  maintain  a  current  country  tax  law  study;  serve 

as  a  single  point  of  contact  for  U.S.  contracting 
officers  to  investigate  and  resolve  specific  foreign 
tax  relief  matters;  and  to  serve  as  liaison  with 
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i  c-spons  i  hi  e  Department,  of  State  and  local,  foreign  tax 
an  t: ho r  i  t  i  es  . 

Problems  of  tax  liability  involving  a  foreign 
corporation,  such  as  in  the  IVG  case,  are  complicated 
and  involve  highly  sensitive  issues.  If  questions  of 
this  nature  should  arise,  it  is  important  that  they  be 
surfaced  early  on  in  the  negotiations.  Ideally,  the 
corporation’s  status  and  the  t . S .  Government’s 
liability  for  payment  of  taxes  should  be  agreed  upon, 
in  writing,  in  advance  of  concluding  the  NMSA 
transactions.  if  agreement  cannot  be  reached, 
compliance  with  the  DUD  foreign  Tax  Relief  Program  is 
requ i  rod . 

The  questions  raised  by  host  nation  use  of  govern¬ 
ment  owned  or  financed  corporations  to  provide  support 
to  l.S.  forces  are  important  in  several  respect.. 

Because  of  the  resource  intensive  and  complex  nature  of 
the  support  involved  (i.o.,  storage  services)  future 
L.S.  requirements  for  host  nation  support  should  see 
increased  use  of  government  corporations.  In  this  vein 
and,  again,  drawing  on  the  problems  encountered  in  the 
IVG  experience,  how  L.S.  officials  resolve  these 
problems  will  have  a  decidedly  precedent  setting 
effect.  Experience  dictates  that  our  allies  have  long 
term  memories.  Concessions  and  deviations  from  U.S. 
procedures  made  in  the  course  of  concluding  an 
agreement  for  one  acquisition,  will  undoubtedly  change 
future  acquisitions  with  that  country  as  well, 
particularly  if  the  change  or  deviation  proved 
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beneficial  to  the  host  nation.  Perhaps  more 
importantly,  however,  is  a  corollary  to  the  idea  of 
intra-country  precedence.  Experience  also  dictates 
that  there  is  continuing  dialogue  or  a  process  of 
"networking"  between  Alliance  countries.  Concessions 
and  deviations  from  U.S.  procedures  with  regard  to  a 
particular  acquisition  may  very  well  necessitate 
across-the-board  changes  in  U.S.  policies  and 
procedures  within  the  European  theater. 


D.  FINANCIAL  POLICY 

1.  Reciprocal  Pricing 


434 

The  Act,  the  implementing  regulation  and  the 

435 

financial  policy  Instruction  all  emphasize 

reciprocal  pricing  as  the  preferred  pricing  arrangement 

for  reimbursable  NMSA  transactions.  Reciprocal 

pricing,  as  you  recall,  is  based  essentially  on  the 

concept  of  parity  or  equality  in  pricing.  Under  this 

form  of  financial  arrangement,  the  host  nation  agrees 

to  charge  prices  identical  to  those  charged  its  own 

armed  forces  for  supplies  and  services  from  host  nation 
436 

resources.  For  supplies  and  services  acquired  from 

a  host  nation  contractor,  by  the  host  nation  for  the 

U.S.,  the  price  charged  will  be  equal  (with  some  minor 

adjustments)  to  the  price  charged  by  the  contractor  to 

437 

the  armed  forces  of  the  supplying  country. 
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The  assumption  underlying  the  concept  of 
reciprocal  pricing,  is  that,  because  the  supplying 
country  has  paid  the  same  price  for  the  goods  or 
services,  then  that  price  is  the  best  obtainable  and  is 
also  a  fair  and  reasonable  one.  Implied  in  this  notion 
is  that  the  supplying  country  undertook  some  efforts 
(i.e.,  competed  its  requirements)  to  obtain  at  least  a 
fair  and  reasonable  price. 

The  question  arises  as  to  whether,  in  light  of 
differing  commercial  markets,  the  requirement  of  many 
defense  ministries  to  pay  taxes  on  goods  and  services 
acquired  and  the  promotion  by  host  nations  of  internal 
"domestic"  policies,  the  assumptions  underlying  recip¬ 
rocal  pricing  are  indeed  valid  ones. 

The  quickest  and  easiest  way  to  analogize  the 
potential  problem  in  reliance  on  reciprocal  pricing  is 
by  reference  to  the  DOD  procurement  system.  DOD  does 
not  always  get  the  best  price  obtainable  for  goods  and 
services.  Some  would  argue,  in  light  of  recent  pro¬ 
curement  fraud  scandals,  that  DOD  does  not  always  get  a 
price  that  is  fair  and  reasonable.  The  potential 
exists  then  that  the  procurement  systems  in  use  by  the 
armed  forces  of  our  NATO  allies  are  equally 
problematic . 

Apart  from  speculation  as  to  the  validity  of  a 
given  country’s  procurement  system,  some  very  real, 
concrete  differences  exist  between  U.S.  markets  and 
business  practices  and  their  European  counterparts. 
These  differences  impact  directly  on  the  concept  of 
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reciprocal  pricing.  A  prime  example  of  these  differ¬ 
ences  is  the  idea  of  competition,  a  cornerstone  of  both 
the  (i .  S  .  marketplace  and  the  Federal  procurement 
system.  Based  largely  on  the  uniquely  European  views 
of  a  guild  mechanism,  European  concepts  of  competition 
differ  radically  from  American  held  beliefs: 

large  parts  of  the  European 
population  are  raised  in  a 
quas i-pro tec t ive ,  non-competitive 
environment.  Hence,  the  concept  of 
competition  as  we  know  it  in  the  United 
States  is  essentially  unknown  to  the 
European  mentality.  .  .  .  You  may  like 

or  dislike  the  European  attitude  toward 
competition.  The  fact  remains,  however, 
that  no  fierce  competition  exists  among 

the  Europeans,  and  most  definitely  not 

4  38 

in  the  defense  market. 


Differing  views  on  competition  are  not  the  only 

factors  which  distinguish  the  two  business  markets.  In 

the  U . S . ,  Government-industry  relations  are  typically 

cast  in  terms  of  a  laissez  faire  light.  Relationships 

between  European  governments  and  private  business, 

particularly  in  the  defense  trade,  are,  almost  as  a 
439 

rule  "cozy."  Moreover,  European  governments  place 

a  premium  on  full  employment  and  a  stabilized  work 
.  440 

force.  Private  business  is  seen  as  a  source  of 

employment  and  European  governments  are: 
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willing  to  give  a  business  anything 
-  and  everything  that  is  necessary  to  make 
it  flourish:  tax  incentives,  protection, 
and  the  right  to  make  decisions  with  a 
minimum  of  legislative  constraints.  .  Ln 
return  for  those  incentives  the  govern¬ 
ments  expect  private  industry  to  carry  a 
considerable  amount  of  social  burdens  as 

•a  441 

a  quid  pro  quo. 

As  a  final  note,  U.S.  experience  with  some  NATO 
governments  I i.e. ,  Federal  Republic  of  Germany  and 
Government  of  Luxembourg)  has  indicated  that  their 
armed  forces  regularly  pay  taxes  ( including  value  added 
taxes  (VAT))  on  goods  and  services.  The  countries 
involved  have  argued  that,  because  the  armed  forces  pay 
the  taxes,  under  reciprocal  pricing  principles,  these 
taxes  must  be  passed  on  to  U.S.  forces.  The  alterna¬ 
tive  is  for  the  host  nation  country  armed  forces  to 
"eat''  the  taxes,  which  they,  as  a  rule,  are  unwilling 
to  do.  The  question  then  becomes  whether  the  U.S.  can 
and,  in  light  of  existing  tax  agreements,  should  pay 
them? 

Most  of  the  taxes  at  issue  are  of  a  revenue 
raising  nature  (i.e.,  VAT).  As  such,  they  are  used  to 
fund  the  operation  of  government  and  government  spon¬ 
sored  programs.  Traditionally,  NATO  countries  do  not 

pay  taxes  of  a  revenue  raising  nature  as  between 
442 

nations.  This  principle  forms  the  basis  of  most  tax 
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agreements .  The  odds  are,  therefore,  good  that  the 

tax  treaty  between  the  C . S .  and  the  country  in  question 

would  allow  for  the  exclusion  of  the  questioned  taxes. 

44  4 

As  stated  earlier,  recent  changes  to  the  Hub 

implementing  regulation  appear  to  indicate  a  change  in 
the  Of)  U  ’  s  views  on  acceptance  of  reciprocal,  pricing 
without  requiring  a  price  analysis  and  independent, 
determination  of  fairness  and  reasonableness  as  to 
price.  it  is,  however,  unclear  what  DOD’s  current 
policy  is  in  this  regard.  It  is  suggested  that  the 
matter  be  resolved  in  favor  of  requiring  a  price 
analysis  for  all.  acquisitions  of  host  nation  support 
and  for  acquisitions  of  operational  support  above  a 
certain  dollar  threshold.  In  this  way,  reciprocal 
pricing  could  still  be  used  in  a  field  environment,  for 
the  acquisition  and  transfer  of  operational  support. 

2.  Continuing  Congressional  Requirements 

hhen  Congress  passed  the  NMSA ,  it  included  a 

number  of  safeguards  and. 1 imi tations  designed  to 

monitor  usage  of  the  Act  bv  DOD.  The  NMSA  includes  a 

prohibition  against  increasing  U.S.  inventories  to  meet 

European  demands  on  the  supply  system;^J  a  limited 

definition  of  logistic  support,  supplies,  and 
446 

services;  a  detailed  annual  reporting  requirement  to 
Congress;  use  of  the  NMSA  was  made  subject  to  the 
availability  of  funds;^”  and  a  $150  million  limit  or 
ceiling  was  placed  on  the  amount  of  reimbursable 
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acquisitions  that  could  be  made  in  a  fiscal  year  ($25 

448 

million  for  supplies,  excluding  POL). 

Review  of  the  legislative  history  concerning  the 

N'MSA  suggests  that,  of  those  limitations  and  safeguards 

listed  above,  the  annual  reporting  requirement  and  the 

$150  million  ceiling  were  designed  "as  a  means  of 

assisting  the  Congress  in  identifying,  activity  taking 

44  9 

place  under  the  new  statutory  authority."  Arguably, 

as  such,  these  safeguards  were  meant  as  temporary 
measures . 

The  legislative  history  also  suggests  that  the 

ceiling  amounts  were  designed  as  a  means  to  limit  NMSA 

transactions  to  support  and  services,  as  opposed  to 

supplies.  Since  imposition  of  these  restrictions, 

some  U.S.  officials  have  thought  them  "unnecessary  as  a 
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control  mechanism"  and  "overly  burdensome."  The 

original  amount  ($100  million),  although  not  arbitrary, 

was  based  upon  information  and  projections  in  1979  as 

to  NMSA  usage.  At  the  time  the  ceiling  was  set, 

USAREUR  officials  anticipated  a  rate  of  NMSA  usage 

sufficient  enough  to  require  a  change  in  the  ceiling 
452 

amount  by  1982.  Granted,  primarily  because  of 

problems . encountered  in  implementation  of  the  Act,  NMSA 
usage  has  not  kept  pace  with  these  expectations.  In 

1988,  however,  the  ceiling  was  raised  to  $150 

•it  453 
million. 

The  fact  is  that  the  costs  to  DOD  in  terms  of 
management  and  accounting  efforts  necessary  to 
apportion  and  account  for  these  ceiling  amounts  far 
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exceed  their  benefits  in  terms  of  a  control  mechanism. 

The  annual  reporting  requirement  to  Congress,  setting 

forth  the  details  of  each  N'MSA  transaction,  provides 

sufficient  information  to  monitor  NMSA  use,  and  also 

acts  as  a  sufficient  deterrent  to  prevent  abuse  of  the 
•4  54 

authority.  Further,  the  existing  planning, 

programming  and  budget  process  provides  additional 

controls  over  NMSA  transactions.  The  NMSA  ceiling 

requirement  should  therefore  be  eliminated. 

Part  of  the  problem  with  the  ceiling  requirement 

is  that  it  carries  no  funding  and  is  therefore  artifi- 
•  ,  .  456 

cial  in  nature.  As  an  alternative  to  eliminating 

the  ceiling  requirement,  Congress  should  give  some 
careful  consideration  to  providing  special  funding  for 
NMSA  transactions.  Again,  a  specific  line  item  appro¬ 
priation  with  a  five  year  period  of  availability  would 
go  a  long  way  toward  resolving  funding  problems  that 
continue  to  hamper  U.S.  efforts  to  obtain  logistic 
support  and  strain  relations  with  our  allies. 

CONCLUSION 

The  NMSA  was  enacted  by  Congress  in  direct 
response  to  the  needs  of  U.S.  forces  for  simplified 
procedures  to  facilitate  the  interchange  of  operational 
support  in  training  and  exercises  with  allied  forces 
and  to  resolve  problems  created  by  the  use  of 
commercial  contracting  methods  in  the  acquisition  of 
host  nation  support  from  our  allies.  Congress  granted 
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DOD  cross-servicing  authority  to  provide  for  a 
simplified  system  for  the  reciprocal  provision  of 
logistic  support.  It  granted  DOD  acquisition  only 
authority  to  provide  a  special  authority  to  acquire 
host  nation  support  without  the  need  to  use 
established,  complex  contracting  procedures. 

Since  passage  of  the  NMSA,  DOD  has  failed  to  fully 
embrace  these  authorities  provided  by  Congress. 
Implementation  of  the  Act  has  been,  and  still  remains, 
confusing  and  overly  restrictive.  As  a  result,  the 
distinction  between  these  authorities  has  been  lost  and 
the  NMSA  "wed"  to  the  existing  procurement  system. 

Several  actions  on  the  part  of  DOD  are  needed  to 
correct  these  problems  and  regain  the  initiatives 
provided  by  Congress.  First,  the  DOD  implementing 
regulation  should  be  revised  to  clearly  reflect  the 
differences  between  operational  and  host  nation  support 
requirements  and  the  corresponding  distinction  between 
the  acquisition  only  and  cross-servicing  authorities. 
Second,  DOD  should  clearly  indicate  that  U.S.  personnel 
conducting  NMSA  transactions  are  not  bound  by  FAR 
requirements.  The  FAR  should  be  consulted  only  for 
guidance,  particularly  with  regard  to  large  dollar 
value  acquisitions  of  host  nation  support.  Similarly, 
DOD  should  clearly  indicate  that  a  warranted 
contracting  officer  is  not  required  to  execute 
reimbursable  acquisitions  under  the  NMSA.  Third,  all 
restrictions  on  the  use  of  acquisition  only  authority 
should  be  removed  and,  in  order  to  effect  full 
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implementation  of  that  authority,  an  instructional 
manual  should  be  published.  Finally,  DOD  should 
provide  clear  authorization  to  the  services  to  create 
simplified,  flexible,  and  deployable  systems  for  the 
acquisition  and  transfer  of  operational  support  under 
field  conditions. 

Apart  from  questions  of  policy,  problems  have  been 
encountered  by  ti .  S .  forces  in  the  acquisition  of  host 
nation  support  which  require  legislative  enactment  for 
resolution.  Simply  stated,  the  U.S.  policy  of 
recovering  full  costs  in  Foreign  Military  Sales  cases 
under  the  Arms  Export  Control  Act  has  come  full  circle. 
Increasingly,  our  allies  are  insisting  on  long  term 
commitments  for  host  nation  support  requirements  and 
open-ended  liability  on  the  part  of  U.S.  forces  for  all 
costs  associated  with  performance  of  these  services. 

If  U.S.  forces  are  to  continue  using  the  resources  of 
allied  countries  for  long  term  support,  a  specific  line 
item  appropriation  with  a  five  year  period  of 
availability  for  acquisition  of  host  nation  support 
under  NMSA  authority  is  needed. 
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FOOTNOTES 


See  United  States  European  Command  Defense 
Acquisition  Reg.  Stipp.  6-90  2. 1(b)  (Apr.  1965) 
[hereinafter  ELDARS].  The  countries  involved  and 
the  dates  of  those  agreements  are  as  follows: 

(1)  The  Kingdom  of  Belgium,  3  September  1953 

(2)  The  Government,  of  Denmark,  8  June  1954 

(3)  The  Republic  of  France,  12  June  1953 

(4)  The  Federal  Republic  of  Germany,  7  February 
19  5  7 

(5)  The  Kingdom  of  Greece,  24  December  1952 

(6)  The  Republic  of  Italy,  31  March  1954 

(7)  The  Grand  Duchy  of  Luxembourg,  17  April  1954 

(8)  The  Kingdom  of  the  Netherlands,  7  May  1954 

(9)  The  Kingdom  of  Norway,  10  March  1954 
(10.)  The  Government  of  Spain,  30  July  1954 

(11)  The  Republic  of  Turkey,  29  June  1955 

(12)  Her  Majesty’s  Government  in  the  United 
Kingdom  of  Great  Britain  and  Northern 
Ireland,  30  October  1952 

(13)  The  Federal  People’s  Republic  of  Yugoslavia, 
18  October  1954 

The  full  texts  of  these  agreements  are  reprinted 
at  EUDARS  TABS  1-13.  A  copy  of  the  Offshore 
Procurement  Agreement  between  the  United  States 
and  th'e  Federal  Republic  of  Germany  is  at 
Appendix  A-l. 

-See  EUDARS  6-902. 1(a). 


106 
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10 
11 
12 
1  3 
14 
1  5 
16 


17 

18 

19 

20 


See  EUDARS  6-902.  Kb). 

Id.  . 

Id. 

See  Thrasher,  Offshore  Procurement:  Contracting 
Outside  the  Continental  United  .States  ,  29  A  .  F  .  L . 
Rev.  255,  256  (1988). 

Id. 

Roberts,  Private  and  Public  International  Law 
Aspects  of  Government  Contracts,  36  Mil.  L.  Rev. 

1 ,  12  ( 1967  )  . 

See  S.  Rep.  N?o.  842,  96th  Cong.,  2d  Sess.  12, 
reprinted  in  1980  U.S.  Code  Cong.  &  Admin.  News 
2420,  2441  [hereinafter  Senate  Report]. 

Roberts,  supra  note  8,  at  12. 

Thrasher,  supra  note  6,  at  256. 

Id. 

EUDARS  6-902  .1(0. 

Roberts,  supra  note  8,  at  22. 

See  id.  at  13. 

See  id .  at  23.  A  copy  of  the  model  contract  for 
use  in  acquisitions  with  the  Federal  Republic  of 
Germany  is  at  Appendix  B-l. 

H.R.  Rep.  No.  612  Part  1,  96th  Cong.,  1st  Sess.  5 
(1979)  [hereinafter  House  Report]. 

22  U.S.C.  secs.  2  75 1-2796 ( c  )  . 

See  22  U.S.C. sec. 2751. 

See  22  U.S.C.  sec.  2753. 
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30 

31 

32 

33 

34 
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36 

37 


Dep’t  of  Defense  Form  1513,  United  States 
Department  of  Defense  Offer  and  Acceptance  (Mar. 
1979)  [hereinafter  DD  Form  1513]. 

See  DD  Form  1513,  General  Conditions  A. 5,  B.l. 

Id. 

See  DD  Form  1513,  General  Conditions. 

DD  Form  1513,  General  Condition  A. 5b. 

DD  Form  1513,  General  Condition  A. 6. 

DD  Form  1513,  General  Conditions  A. 5,  B.l. 

See  House  Report,  supra  note  17,  at  5. 

See  NATO  Mutual  Support  Act  of  1979:  Hearings  on 
H.R.  4623  and  H.R.  5580  Before  the  Special 
Subcomm.  on  NATO  Standardization,  Interoperability 
and  Readiness  of  the  House  Comm,  on  Armed 
Services,  96th  Cong.,  1st  Sess.  25  (1979) 
[hereinafter  Hearings]  (statement  of  Gen.  James  R. 
Allen,  Deputy  Commander  in  Chief,  U.S.  Army 
European  Command). 

See  House  Report,  supra  note  17,  at  5. 

Id- 

Id. 

Id. 

Id- 

See  Hearings,  supra  note  29,  at  51  (statement  of 
Gen.  James  R.  Allen,  Deputy  Commander  in  Chief, 
U.S.  Army  European  Command). 

Id. 

See  general lv  Thrasher,  supra  note  6,  at  256;  see 
also  Hearings,  supra  note  29,  at  66  (statement  of 
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Benjamin  Forman,  Office  of  the  General  Counsel, 
Dep’t  of  Defense). 

See  1 2.5  Con? .  Rec .  44,465  (  1979)  [hereinafter 
Record)  (statement  of  Rep.  Daniel). 

See  \‘\TO  Support  Agreements:  Hearing  on  H.R.  5580 
Before  the  Suheomm.  on  Procurement  Poi icy  and 
Reprogramming  of  the  Senate  Comm,  on  Armed 
Services,  96th  Cong.,  2d  Sess.  12  (1980) 
[hereinafter  Senate  Hearing]. 

See  Senate  Report,  supra  note  9,  at  12. 

Sep  generally  Thrasher,  supra  note  6,  at  256;  see 
also  Hearings,  supra  note  29,  at  60  (statement  of 
Thomas  S.  Hahn,  Special  Subcomm.  Counsel). 

See  Record,  supra  note  48,  at  44,466  (statement  of 
Rep .  Dickinson). 

See  Senate  Hearing,  supra  note  49,  at  14. 

See  id  .  a  t.  3  4 , 3  6  5  . 

See  general  1 v  id . 1 6 

See  Hearings,  supra  note  29,  at  46  (statement  of 
Brig.  Gen.  Wayne  Alley,  Judge  Advocate  General, 
U.S.  Army,  Europe). 

See  Senate  Report,  supra  note  9.  at  2. 

Record,  supra  note  38,  at  34,366-34,367  (statement 
of  Rep.  Dickinson). 

Senate  Hearing,  supra  note  39,  at  11  (statement  of 
Lt .  Gen.  Richard  H.  Groves,  U.S.  Army,  Office  of 
the  Secretary  of  Defense,  Deputy  Advisor  on  N'ATO 
Affairs). 
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see  general  L  v ,  Foil .  u:qu  i s  1 1  i  on  Reg .  3.102  (1  Apr. 
1984)  [ hero i na f tor  FAR;. 

See  NATO  Mutual  Support  Act  of  1  979:  I  [  «•  a  r  i  n  g  s  and 
Markup  on  H.R.  5  580  Bo  fore  the  Subeomm.  on 
In  t  prnat.  i  ona  I  Security  ami  Scientific  Af  fa  i  is  ,  the 
Suhcomm .  on  Furopo  ami  the  Middle  Fast  ,  and  the 
House  Comm,  on  Foreign  Affairs,  98th  Cong. ,  1st 
Sosn  8  (1979)  [hereinafter  Hearing]  {  statement  •  o  f 
l.t  .  Gen.  Arthur  3  .  Gregg ,  Deputy  Chief  of  Slaff 
to  r  Log  i  s  t.  i  e  s  ,  LA  S  .  A  rmy  )  . 

Record,  supra  note  38,  at  34,385  (statement  of 
Rep  .Daniel). 

See  general Ly  FAR  3.4. 

Record,  sup_ra  note  38,  at  34,385  (statement  of 
Rep .  Daniel  )  . 

See  general  ly  FAR  3.2 

See  Hearing,  supra  note  51.  at  8  (statement  or  i.r  . 
Gen.  Arthur  J.  Gregg,  Deputy  Chief  of  Staff  for 
Logistics,  L . S .  Army). 

Hearings,  supra  note  29,  at  3  4-35  (statement,  of 
Brig.  Gen.  Wayne  Alley,  Judge  Advocate  General , 
IAS.  Army,  Furopel. 

Senate  Report,  supra  note  9,  at.  12-13. 

See  Hearing,  supra  note-  5!  .  at  5  (statement  of 
Hon.  Robert  W.  Komer,  t  rider  Secretary  of  Defense 
for  Policy,  Dep’t  of  Defense). 

See  Senate  Report,  supra  note  9,  at  12;  see 
general ly  (AS.  Army  Furore  Reg.  12-16.  Mutual 
Logistic  Support  Between  the  United  States  Army 
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i  a f  a to  men r  of 


See  Record,  supra  no  re  3h  ,  -it  A  4  ,  3  00 
Rep .  D  i  c  k  i nson  !  . 


So 

n  a  t  c- 

Repo r  t , 

supra  note  9, 

nr.  3  . 

So 

n  a  t  e 

Report  . 

sup rn  note  70, 

,  at  I 

I  0 

U .  S  . 

,  C .  sec . 

2341  i Supp .  1 

198  7  ) 

1  0 

c .  s , 

,  c  .  ,er. 

2342  ISupp.  V 

1  9  8  i  ) 

Id 

• 

he 

n  a  t  e 

Report , 

•s  up  pa  note  9  , 

at  1  . 

Don't  of  Defense  Directive  201O.9.  Mutual  f.og  i  st  i  r 
Support  Ret  woo n  the  United  States  and  Governments 
of  Eligible  Countries  and  NATO  Subsidiary  Bodies, 


para 

.  0.2(b)  (  S 

op.  30  1988) 

t  hereinafter 

DOD  Dir 

2  0 1  0 

.9], 

10  u 

. S.c.  sec. 

2343  (1985). 

Id. 

See. 

DOD  Dir.  20 

10.9,  para . 

D .  6  . 

!  0  L 

.S.C.  s  e  c  . 

2344  (Supp. 

V  1987). 

10  U 

.S.C.  sec. 

2348  ( Supp . 

V  1987). 

lo  r 

.S.C.  sec. 

2347  (Supp. 

V  1  987). 

10  u 

.S.C.  sec . 

2349  ( Supp . 

V  1987). 

non 

Dir.  2010.9 

,  para .  D . 1 . 

Id. 

Id. 

See 

infra  notes 

310-300  and 

accompany i ns 

text  . 

DOD 

Dir .  2010.9 

,  enc i .  3 -  1 . 

See 

infra  notes 

172-1 70  and 

accompany  mg 

text  . 

See 

infra  notes 

208-232  and 

accompanying 

text. 

See  gene  rail v  Dep’t  of  Defense  Instruction 

2010. 10.  Mutual  Logistics  Support  Among  the  United 
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i  no 
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States; ,  Gw'  '■ ; -ni.it  ti  t  s  ci  f  Ot  her  N  \TO  Countries.  SAK'i 
Subsi  diars  Rod  ifts,  and  Ot  her  El  is?ibi  e  •  For*  i  2n 
:  ount  rips  --  F  inancm  i  Hoi  icy  ( Or  t. .  40.  1987  ) 

i  1 1  <:•  i  e  i  n  a  f  ter  HO  0  1  n  str.  2010.101. 

1)0  D  Dir.  20  lu.  9.  one  L.  3-2. 

Id  .  a  t  pa  ra  .  D  .  2  .  b  . 

10  l’ .  9 .  (J .  sec.  2344(a)  (Supp.  V  1987). 

DOD  Inst.r.  20 1 0.  10,  para.  D.l.a. 

Id .  a  t  pa  r a .  D . 1 . b . 

See  Senate  Report,  supra  note  9,  at.  3. 

See  Record,  supra  note  38,  at  94,368  (statement  ot 
Rep.  Broomfield). 

See  i.d.  at  3  4,366. 

Id. 

Id . 

K.  A  Lien,  Early  Difficulties  in  Imp  lenten  r  i  ns-  tin 
NATO  Mutual  Support  Act.  of  1  979  (unpublished 
manuscript,  from  GAO,  European  Office,  to  Mat. 

David  Zucker,  HO,  DSARELR). 

See  10  I'.S.O.  sec.  2344(a)  (Supp.  V  1987). 

See  supra  notes  37-64  and  accompanying  test. 

10  U.S.C.  sec.  2342(a)(3)(B)  (Supp.  V  1987). 

See  genera  L lv  DOD  Dir.  2010.9.,  para.  D. 

See  House  Report,  sup  ra  note  17,  at  6. 

Id- 

Record,  supra  note  98,  at  34,367  (statement  of 
Rep .Dickinson). 

House  Report,  supra  note  17,  at  4. 
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1  19 
3  20 
1  21 


Record,  supra  note  38,  at  34,8(3  7  (statement  of 
Rep .  Dickinson  )  . 
id . 

Id. 

Id . 

House  Report,  supra  note  17,  at  4. 

10  U .  S .  .  sec.  23  4  7  (Supp.  V  1987). 
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DO!)  Instr.  20  10. 10,  para.  D.6.a. 
f.d  . 

Id .  at.  pa  ra  .  D  .  6a  (  1  )  (  b  )  . 

See  general Ly  DOD  Instr.  2010.10. 

Army  Reg.  12-16,  Mutual  Logistics  Support  Between 
the  United  States  Army  and  Other  North  Atlantic 
Treaty  Organization  Forces,  para.  3-1  (7  Jun. 
198a)  [hereinafter  4R  12-161;  see  also  USAREUR 
Reg.  12-16,  para.  16. 

10  U.S.C.  sec.  2347(a)(1)  (Supp.  V  1987). 

Id. 

Record,  supra  note  38,  at  34.367  (statement  of 


1  30 

131 

132 

133 

134 

135 

136 

137 


Rep .  Dickinson  )  . 

10  U.S.C.  sec.  2347(a)(2)  (Supp.  V  1987). 
Id. 

See  general ly  AR  12-16,  ch.  3. 

AR  12-16,  para.  l-5a(3). 

AR  12-16,  para.  l-5j. 

10  U.S.C.  sec.  2347(h)(1)  (Supp.  V  1987). 

Id. 

10  U.S.C.  sec.  2347(b)(2)  (Supp.  V  1987). 


Id. 


1  l  4 


138 


1  10 

See  10  U.S.O.  sec.  'i 

5  1 :  Sunn 

c 

1  98  7). 

1 1 1 

R e c o  r d  ,  .  sum; a  n o  t  e  .1 

8  ,  iit  51. 

5  G  7 

(  s  r  a  t  o  m  e  n  t 

o  f 

)  12 

R e  p  .  D i  c kmson  )  . 

Record,  supra  note  .1 

8  .  at  .1 4  . 

3  n  G 

( statement 

o  f 

Rep.  Dickinson). 

1  4  3 

10  U.S.C.  sec.  2319 

1  Suo  p  .  V 

1  98 

7  )  . 

1  14 

H  e  a  r  i  n  g  s  .  s  i  ip  ra  n  o  t  e 

2  9.  at  l 

(statement  of 

Re 

Daniel  )  . 

1  4 5 

House  Report ,  supra 

no t  e  17. 

at 

G  . 

1  4H 

1 0  U . S . C .  sec.  23501 

1  )  (  S  u  p  p  . 

\ 

1,987).  The 

legislative  history  contains  a  useful,  detailed 
description  of  the  term  "Logistic  support, 
supplies,  and  services": 

Food  which  includes:  allied  nations 
serving  meals  to  American  troops  in  transit 
on  major  exercises;  1.5.  forces  feeding 
allied  troops  from  adjacent  formations  during 
exercises,  and  vice  versa;  and  acquisition  or 
transfer  of  rations  on  exercises. 

Billeting  which  includes:  aLlied 
nations  providing  billeting  for  U.S.  troops 
passing  in  transit  on  major  exercises: 
temporary  shelter  for  allied  or  U.S.  units 
during  training  exercises;  and  bath  services 
for  both  allied  nations  and  U.S.  troops 
during  exercises. 

Transportation  which  includes:  moving 
personnel  and  equipment,  to  front,  lines, 


iT,ov  i  ns?  win'  nar.  ion  1  s  pet  to  1  eum  products  in 
another  nation’s  tankers;  airlift  of 
po  r  sonrn- i  witnin  the  Theater  of  Operations  ; 
one  force  providing  anotner  with  temporary 
use  o  f  a  veh  i  e  Le  and  d  r  i  ve  r  during  a  t  ra  i  n  :  n  g 
eve re i  se . 

Petroleum,  oils  and  lubricants  whi’h 
includes:  refueling  of  ground  vehicles  of 

another  force  while  temporarily  in  the 
territory  of  allied  nation;  refueling  of 
aircraft  of  another  force  while  temporarily 
on  the  base  of  an  aLlied  nation; 
replacement- i n-ki nd  fuel  agreements  with 
allies  and  emergency  fuel  assistance  on 
exe rc i ses . 

Clothing  which  includes:  cold  weather 
items  <  such  as  gloves,  thermal  underwear,  a  no 
socks)  provided  on  an  emergency  basis  durieg 
exercises  involving  adjacent  formations  of 
.  S .  and  allied  units.  This  does  not  include 
provision  of  distinctive  items  of  military 
uniform  and  insignia. 

Communication  services  which  includes: 
field  radio  operator  support;  use  of  base 
installation  communications  facilities  and 
equipment. 

Medical  Services  which  includes 
furnishing  or  receiving  health  care  services 
on  exercises  or  joint  training  programs; 

116 


u  e 


emergency  prov  i  s  i  on  o  f  mod  i  ca  1  supp  1  it's; 
of  medical  facilities  of  another  nation  on 
•exorcises  or  for  mass  casualties. 

Ammunition  which  includes:  transfers  of 

small  arms  ammunition  between  forces  on 
exercises  when  one  side  runs  low  and  another 
has  sufficient  supplies  with  repayment  in 
cash  or  kind;  replacement-in-kind  of 
ammunition  expended  at  allied  ranges; 
exchange  unit  firing  to  determine 
compatibility  of  ammunition  between  nations 
and  its  suitability  for  use  m  different, 
weapon  systems:  emergency  acquisition  of 
provisions  of  conventional  ammunition  (small 
arms,  mortar,  automatic  cannon,  artillery, 
and  ship  gun  ammunition:  bombs  (cluster,  fuel 
air  explosive,  general  purpose,  and 
incendiary);  unguided  project i les  and 
rockets;  riot  control  chemical  ammunition; 
land  mines  (ground-to-ground  and 
air-to-ground  delivered);  demolition 
material;  grenades;  flares  and  pyrotechnics; 
and  all  items  included  in  the  foregoing,  ■such 
as  explosives,  propellants,  chemical  agents, 
cartridges,  propelling  charges,  projectiles, 
warheads  (with  various  fillers  such  as  high 
explosives,  illuminating,  incendiary, 
ant i material ,  and  anti-personnel),  fuzes, 
boosters,  and  safe  and  arm  devices- in-bu Ik , 

t  1  7 


r-omb  i  nat  i  on  .  oi  s  o  p  a  ;  a  t  o  i  y  packaged  item-.  of 
issue  for  complete  round  assembly. 

Specifically  excluded  are  the  f o i i owing: 
guided  missiles;  naval  mines  and  torpedoes; 
nuclear  ammunition  and  included  items  such  a 
warheads,  warhead  sections,  projectiles, 
demolition  munitions,  and  training 
ammunition;  cartridge  and  propei  Lant-acriiated 
devices ;  chuff  and  chaff  dispensers;  guidance 
kits  for  bombs  or  othor  ammunition;  and 
chemical  ammunition  (other  than  riot 
con troll. 

Base  operations  support  (and 
construction  services  incident  to  base 
operations  support)  which  includes:  host 
nation  support  of  L.S.  installations; 
maintenance  of  facilities,  grounds  keeping, 
perimeter  security;  laundry  services;  minor 
construction  (  construction  under  10  .  S  .  (’ . 

2073  and  2674,  and  emergency  construction 
under  authority  provided  to  military  service 
secretaries  in  the  annual  Military 
Construction  Authorization  Act)  incident,  to 
host  nation  support  agreements;  support  of 
Air  Force  augmentation  units  exercising 
Collocated  Operating  Base;  and  support  for 
Air  Force  A- 10  S  madron  personnel  operating 
at  Forward  Operating  Locations  on  German  Air 
Bases . 
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Storage  services  which  includes:  use  of 
host  nation  storage,  maintenance  and  security 
services  on  a  contract  basis;  and  temporary 
storage  of  assets  belonging  to  another  force 
during  training  exercises. 

Use  of  Facilities  which  incLudes:  one 
force  receiving  temporary  use  of  a  building 
on  another’s  base  for  use  during  an  exercise; 
temporary  use  of  cold  storage  facilities 
during  exorcises;  temporary  use  of  mortuary 
facilities,  but  this  does  not  include 
facilities  provided  free  of  charge  by  host 
nations  under  status  of  forces  agreements. 

Training  Services  which  includes:  use 
of  training  ranges;  orientation  visits 
between  \ATO  combat  units;  training  U.S.  and 
allied  forces  in  aircraft  and  vehicle 
cross-servicing  (including  uploading,  fly 
awav,  and  downloading  of  munitions),  use  of 
flight  simulators,  target  services,  and 
in-theater  orientation/training  of  allied 
pilots  in  aerial  refueling  procedures  (e.g.. 
Training  German  Air  Force  F-4  pilots  to  take 
fuel  from  U.S.  KC-135  aircraft),  but  does  not 
include  costs  for  attendance  at  formal 
school s . 

Spare  Parts  and  Components  which 
includes:  mutual  spare  parts  support  during 
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152 

153 

154 

155 

156 
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exercises;  and  replacement  of  defective  radio 
equipment  in  aircraft  or  vehicles. 

Repair  and  Maintenance  Services  which 
includes:  servicing  of  aircraft  and  vehicles 

of  one  force  temporarily  at  another  force’s 
base;  preventive  maintenance  services;  host 
nation  providing  vehicle  maintenance  services 
for  weapons  systems  in  the  inventories  of 
more  than  one  NATO  nation. 

Port  Services  which  includes:  offloading 
U.S.  equipment  at  host  nation  ports  of 
embarkation  during  major  exercises:  temporary 
storage  of  offload  equipment;  and  minor 
vehicle  maintenance  such  at  battery- 
recharging,  jump  starting,  etc. 

Senate  Report,  supra  note  70,  at.  8-9. 

AR  12-16,  para.  l-5a(2). 

DOD  Dir.  2010.9,  para.  D.7;  see  also  AR  12-16, 

para .  1  —  5  a ( 4 ) . 

Record,  supra  note  38,  at  34,365  (statement  of 

Rep .  Daniel ) . 

10  U.S.C.  sec.  2341  (Supp.  V  1987). 

DOD  Dir.  2010.9,  para.  D.2. 

Id. 

Id. 

Id .  at  para.  F.2. 

Id.  at  para.  D.2. 

10  U.S.C.  sec.  2341  (Supp.  V  1987). 

DOD  Dir.  2010.9,  end.  3-1. 
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Pub.  L.  No.  99-661,  100  Stat.  8965  (1986). 

10  O'.S.C.  sec.  234  1(2)  (Supp.  V  1987). 

DOD  Dir.  2010.9,  para.  D.5. 

See  Senate  Report,  supra  note  9,  at  11. 

Id. 

10  U.S.C.  sec.  2343(b)  (Supp.  V  1987). 

DOD  Dir.  2010.9,  para.  D.6. 

Id . 

See  infra  text  accompanying  notes  371-381. 


DOD 

Dir. 

2010.9, 

para . 

D .  8  . 

AR 

12-16, 

para . 

1  -  5  g  . 

DOD 

Dir. 

2010.9, 

para . 

D.  8  . 

DOD 

Dir . 

2010 . 9 , 

para . 

D  .  1  2  . 

Id. 

DOD 

Dir. 

2010.9, 

para . 

F.  1  . 

DOD 

Instr .  2010. 

10 ,  para .  D . 7 . 

Id. 

DOD 

Dir . 

2010.9, 

para . 

D.  12  . 

See 

infra 

L  notes 

340-360 

and  accompanying 

See  Hearing,  supra  note  51,  at  5  (statement  of 
Hon.  Robert  W.  Komer,  Under  Secretary  of  Defense 
for  Policy,  Dep’t  of  Defense);  see  also  Hearings, 
supra  note  29,  at  37  (statement  of  Brig.  Gen. 
Wayne  Alley,  Judge  Advocate  General,  U.S.  Army, 
Europe ) . 

DOD  Dir.  2010.9,  para.  D.2. 

DOD  Dip.  2010.9,  para.  D.6. 

10  U.S.C.  sec.  2342(a)  (Supp.  V  1987). 

See  House  Report,  supra  note  73,  at  4. 
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Id . 
Id .  - 


DOD 

Dir. 

2010.9,  para .  D . 1 2 . 

DOD 

D  i  r . 

20 10.9,  para .  D . 2 . 

Pub . 

L. 

\'o.  99-661,  100  Stat. 

3965 

(  1  986  ) 

10  l 

' .  S  .  C 

.  sec.  2342(b)(2)  (Supp. 

V 

198  7  )  . 

Id. 

Pub . 

L. 

No.  99-661,  100  Stat. 

3965 

(  1986  ) 

See 

general Ly  DOD  Dir.  2010.9 

• 

See 

House  Report,  supra  note 

73, 

at 

3. 

See 

Senate  Report,  supra  note 

9, 

at 

3  . 

10  U 

.  S  .  C 

.  sec.  2347  (Supp.  V 

1987  )  , 

DOD 

Dir . 

2010.9,  para .  F . 3 . 

22  U 

.  S.C 

.  sec.  2776(b)  (1976) 

. 

DOD 

Dir . 

2010.9,  para .  D . 9 . 

Id- 

Id. 

Id . 

10  U.S.C.  sec  2348  (Supp.  V  1987). 

See  House  Report,  sup_ra  note  17,  at  12  (statement 
of  Rep .  Daniel  )  . 

See  Record,  supra  note  38,  at  34,366  (statement  of 
Rep .  Daniel ) . 

See  Senate  Report,  supra  note  9,  at  3,  13. 

DOD  Dir.  2010.9,  para.  D.6. 

DOD  Dir.  2010.9,  para.  D.15. 

Id. 

Id. 
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See  DOD  Dir.  2010.9,  end.  3-1;  see  also  USAREUR 
Reg.  12-16,  para.  8b. 

209 

See  DOD  Dir.  2010.9,  end.  9-2 ;  see  also  ISAREl.R 
Reg.  12-16.  para.  8c. 

210 

See  DOD  Tnstr.  2010.10,  para.  D.7;  see  also 


211 

212 
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214 

215 


USAREUR  Reg.  12-16,  para.  6d ,  app.  R. 

DOD  Dir.  2010.9,  para.  D.2.b. 

A  copy  of  a  "model"  mutual  support  agreement,  used 
by  U.S.  Government  representatives  in  the 
negotiation  of  cross-servicing  agreements  with 
allied  countries  is  at  Appendix  C-l. 

AR  12-16,  para.  1-5 f. 

See  generally  FAR  16.703. 

Agreement  between  the  Secretary  of  Defense  of  the 
United  States  of  America  and  The  Federal  Minister 


216 

217 

218 


219 

220 
221 
222 
223 


of  Defense  of  the  Federal  Republic  of  Germany 
concerning  Mutual  Support  in  Europe  and  Adjacent 
Waters,  Jan.  21,  1983  [hereinafter  Agreement], 

copy  is  at  Appendix  D-l. 

Id .  at  art.  4,  para.  3. 

Id .  at  art .  5 . 

Dep’t  of  Defense  Directive  5530.3,  International 
Agreements  {June  11,  1987)  [hereinafter  DOD  Dir. 
5530.3] . 

1  U.S.C.  sec.  112! b  S  (  1972 )  . 

DOD  Dir.  2010.9,  para.  F.l. 

Id. 

USAREUR  Reg.  12-16,  para.  8c(i). 

See  id . 
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USAREUR  Reg. 

12-16, 

para .  8c ( 2  )  . 

See  id. 

See  AR  12-16 

,  para. 

1  —  5 f ;  see.  also  USAREUR  Reg 

12-16,  para. 

8d( 2  )  . 

DOD  Dir.  2010.9,  para.  F.6. 

See  DOD  Instr.  2010.10,  para.  D.7;  see  also 
USAREUR  Reg.  12-16,  para.  8c(2)(b). 

DOD  Dir.  2010.9,  para.  F.l. 

See  e . g . .  Agreement,  supra  note  215,  at  art.  4, 


231 

para 

,.  4. 

DOD 

Dir.  2010.9,  para. 

232 

Id. 

_ 

233 

See 

Record,  supra  note 

F.  3  . 

38,  at  34,368  (statement  of 


234 

235 

236 

237 

238 

239 

240 

241 

242 

243 

244 

245 

246 

247 

248 


Rep.  Broomfield). 

10  U.S.C.  sec.  2343  (Supp.  V  1987). 

Senate  Report,  supra  note  70,  at  4. 

Id. 

Id. 

Id. 

Id .  at  4-5. 

Id  at  5. 

Id- 

Id. 

Id. 

10  U.S.C.  2343(a)  (Supp.  V  1987). 

DOD  Dir.  2010.9,  para.  D.6. 

Id- 

See  inf ra  notes  371-381  and  accompanying  text. 
See  infra  notes  371-388  and  accompanying  text. 
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249 

250 

251 

252 

253 

254 

255 

256 

257 

258 

259 


See 

generally  DOD  Instr. 

2010.  10 

,  para.  D. 

10 

U.S.C. 

sec.  2344(a)  (Supp.  V 

1987  )  . 

DOD 

Instr . 

2010.10,  para. 

D .  1  ,  a  . 

DOD 

Instr . 

2010.10,  para . 

D.l.b. 

Id- 

DOD 

Instr . 

2010. 10,  para . 

D  .  1  .  a . 

10 

U.S.C. 

sec.  2344(b)(1) 

(  Supp . 

V  1987). 

See 

Record 

.  supra  note  38 

,  at  34 

,365  ( statement 

Rep 

.  Daniel ) . 

22 

U.S.C. 

secs .  2751-2796 

(c  )  . 

See 

supra 

notes  22-27  and 

accompanying  text. 

See  Record,  supra  note  38,  at  34,365  (statement  of 


260 

261 

262 

263 

264 

265 

266 

267 

268 

269 

270 

271 

272 

273 

274 

275 


Rep .  Daniel ) . 

Id . 

Id- 

Id- 

10  U.S.C.  sec.  2344(b)(2)(B)  (Supp.  V  1987). 

10  U.S.C.  sec.  2345(a)  (Supp.  V  1987). 

See  House  Report,  supra  note  17,  at  11. 

DOD  Dir.  2010.9,  para.  D.10. 

10  U.S.C.  sec.  2345(b)  (Supp.  V  1987). 

DOD  Dir.  2010.9,  para.  D.4. 

10  U.S.C.  sec.  2346  (Supp.  V  1987). 

DOD  Dir.  2010.9,  para.  D.5. 

Id. 

See  generally  10  U.S.C.  sec.  2344  (Supp.  V  1987). 
10  U.S.C.  sec.  2344(b)(1)  (Supp.  V  1987). 

10  U.S.C.  sec.  2344(b)(2)  (Supp.  V  1987). 

DOD  Instr.  2010.10,  para.  D.l.b. 
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10  U.S.C.  sec.  2344(b)(1)  (Supp.  V  1987). 

See  Senate  Report,  supra  note  70,  at  6;  see  also 


House  Report,  supra  note  17,  at  4. 

See  Record .  supra  note  38,  at  34,365  (statement  of 


279 

280 


281 

282 

283 


Rep .  Daniel  )  . 

10  U.S.C.  sec.  2344(b)(1)  (Supp.  V  1987);  see  also 
DOD  Instr.  2010.10,  para.  D.3. 

10  U.S.C.  sec.  2344(b)(4)  provides  that  reciprocal 
pricing  principles  are  inapplicable  to  NATO 
subsidiary  body  organizations. 

10  U.S.C.  sec.  2344(b)(2)  (Supp.  V  1987). 

10  U.S.C.  sec.  2344(b)(1)  (Supp.  V  1987). 

See  Record,  supra  note  38,  at  34,365  (statement  of 


284 

285 

286 

287 

288 

289 

290 

291 

292 

293 

294 

295 

296 

297 

298 


Rep.  Daniel  )  . 

See  DOD  Instr.  2010.10,  para.  D.3. 

DOD  Dir.  2010.9,  para.  D.18. 

Id- 

Id- 

10  U.S.C.  sec.  2344(b)(1)(A)  (Supp.  V  1987). 
10  U.S.C.  sec.  2344(b)(1)(B)  (Supp.  V  1987). 
DOD  Instr.  2010.10,  para.  D.3.a(l). 

Id. 

DOD  Instr.  2010.10,  para.  D.3.a(2). 

Id. 

See  DOD  Instr.  2010.10,  end.  2-1. 

See  generally  DOD  Dir.  2010.9,  para.  E. 

10  U.S'.C.  sec.  2344(b)(2)(A)  (Supp.  V  1987). 
DOD  Instr.  2010.10,  para.  D.3.b(l). 

Id. 


126 


299 


300 

301 

302 


The  term  "price  analysis"  is  very  broad  and  ail 
encompassing.  Basically,  it  includes  whatever 
actions  are  taken  by  the  U.S.  official  responsible 
for  the  acquisition  which  are  necessary  to  reach  a 
decision  concerning  whether  the  price  at  issue  is 
fair  and  reasonable.  There  is,  however,  one 
factor  common  to  all  price  analyses;  that  is,  that 
some  form  of  price  comparison  must  be  conducted. 
This  comparison  may  either  be  from  established 
market  prices,  government  estimates,  or  the  prices 
charged  for  previous  transactions.  Price 
comparison  is,  however,  the  key  to  any  valid  price 
analysis . 

A  price  analysis  should  include,  as  a  first 
step,  the  gathering  and  verification  of  pricing 
data.  This  step  is  important  and  care  should  be 
taken  that  the  data  used  for  comparison  is  current 
and  accurate,  and  to  the  extent  other  prices  are 
used,  these  prices  must  also  be  fair  and  reason¬ 
able  to  provide  an  accurate  standard  for 
evaluation.  The  second  step  in  the  price  analysis 
process  should  be  the  actual  evaluation  of  the 
data  compiled,  to  include  price  comparisons.  The 
final  step  should  be  the  determination  decision, 
with  the  corresponding  documentation  required  by 
the  Act  and  the  implementing  guidance. 

10  U.S.C.  sec.  2344(b)(2)(B)  (Supp.  V  1987). 

See  supra  note  275  and  accompanying  text. 

DOD  Instr.  2010.10,  para.  D.l.b. 
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30  3 


supra  mile  70,  at  (! . 


301 


305 


300 
30  7 

308 

309 

310 

311 
3  I  2 
313 
311 

315 

316 

317 

318 


319 

320 

321 


Seim  I  t ■»  Repo  l’t.  , 

Army  R.eg.  31-1,  I  n  te  rua  I.  i  uim  I  Military 
Rational  i  nation,  Standard  i '.’.at  i  on  ,  and 
I  ii  to  rope  rah  i  1  i  t  y  ,  para.  5-1  (11  Mar.  1989) 

[hereinafter  AU  34-1 J. 

D.  Bowyer,  International  Logistics  8  (draft 
Chapter  12  for  Contract  Law  Practice  Manual, 
unpublished  manuscript,  HQ,  USARI5UR). 

Id . 

Id. 

DOD  Dir.  2010.9,  para.  D.ll.a. 

Id. 

Id. 

I  d  . 

See  DOD  Dir.  2010.9,  pa  ra .  I) .  1  4  .  c  . 

1)01)  Dir.  20  10.9,  para  .  i ) .  Il.lt. 

l.d  . 

See  supra  notes  29-31  and  accompanying  text. 

See  supra  notes  38-58  and  accompanying  text. 

See  supra  notes  65-70  and  accompanying  text. 

See  Hearings,  supra  note  29,  at  51  (statement  of 
Gen.  James  R.  Allen,  Deputy  Commander  in  Chief, 

U.S.  Army  European  Command).  ! 

i 

See  supra  notes  112-119  and  accompanying  text. 

10  U.S.C.  sec.  2329  (  1  980  ),'  amended  by  13  U.S.C. 
sec.  1304(a)(6)  (1985). 

Dep’t  of  Defense  Directive  2010.9,  Mutual  Logisti 
Support,  Hot, ween  the  United  States  and  Other  NATO 
l''orees,  para.  K.l.f  (Aug.  25,  1980). 
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322 


Army  Reg.  12-16,  Mutual  Logistic  Support  Between 


the  United  States  and  Other  NATO  Forces,  para.  5f 


323 


324 


325 
3  2  6 


( 15  Aug.  1981  )  . 

See  Senate  Report,  supra  note  9,  at  3. 

See  Hearing,  supra  note  51,  at  6  (statement  of  Lt. 
Gen.  Arthur  J.  Gregg,  Deputy  Chief  of  Staff  for 
Logistics,  U.S.  Army). 

See  id.  at  7.  • 

Memo  rnndum ,  AKAJA-KL,  I  !i  Apr.  1981,  subject  :  NATO 


32  7 

328 

329 


330 

331 

332 

333 

334 

335 


330 
3  3  7 

338 

339 

340 

341 


Mutual  Support  Act  {PL  96-323). 

See  id. 

Jd. 

Message,  CTNCUSAREUR ,  AEAGD-PS ,  1760719  7.  July  81, 
subject:  USAREUR  Use  of  NATO  Mutual  Support  Act 

of  1979  ( NMSA  PL  96-323))  for  REFORGER  81  Support. 
Id  . 

Id . 

Id. 

Id. 

Id. 

See  Memorandum,  AEAJA-KL,  24  July  1981,  subject: 

PL  96-323. 

See  generally  USAREUR  Reg.  12-16,  para.  12. 

USAREUR  Reg.  12-16,  para.  12a.  ' 

Id. 

See  Message,  supra  note  329. 

See  generally  USAREUR  Reg.  12-16,  para.  12a(l). 

126  Cong.  Rec.  21,715  (1980). 
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342 


10  U.S.C.  sec.  2329  (1980),  amended  by  13  U.S.O. 
1304(a)(6)  (1985). 

See  K.  Allen,  supra  nolo  107,  at.  1. 

Dep’t.  of  Defense  Directive  2010.9,  Mutual.  Logistic 


Support  Del. ween  t.he  United  States  and  Other  NATO 


345 
34  6 

347 

348 

349 

350 


forces  (Aug  25,  1980  ). 

K.  Allen,  supra  note  107,  at  4. 

See  supra  notes  321-322  and  accompanying  text. 
See  K.  Allen,  supra  note  107,  at  4. 

£  d  .  at.  7  . 

See  Message,  supra  note  329. 

See  general ly  Dep’t  of  Defense  Directive  2010.9, 


351 


3  52 

353 

354 

355 

356 

357 

358 

359 

360 

361 


362 

363 


Mutual  Logistic  Support  Between  the  United  States 
and  Governments  of  Other  NATO  Countries  and  NATO. 
Subsidiary  Bodies  (June  7,  1984). 

I  r| .  a  I  pa  ra  .  I) .  2  . 

£d,  at  para.  E.2. 

Id.  at  para.  E . 3 . 

Id . 

See  DOD  Dir.  2010.9,  para.  12. 

USAREUR  Reg.  12-16,  app .  A. 

See  generally  USAREUR  Reg.  12-16,  para.  lb. 

DOD  Dir.  2010.9,  para.  D.3.  I 
DOD  Dir.  2010.9,  paras.  D.6,  8. 

See  e . g . .  notes  369-370  and  accompanying  text. 
Record,  supra  note  38,  at  34,368  (statement  of 
Rep.  Broomfield). 

See  Senate  Report,  supra  note  9,  at  3. 

Hoc  id. 
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364 

365 

366 


367 


368 


3  69 
370 
37  1 


372 

373 

374 

375 

376 

377 


378 


See  supra  note  146. 

Id. 

See  e .  g . .  Hearings,  supra  note  29,  at  37 
(statement  of  Brig.  Gen.  Wayne  Alley,  Judge 
Advocate  General,  U.S.  Army  Europe). 

See  e . g . .  Hearing,  supra  note  51,  at  6-7 
(statement  of  Lt .  Gen.  Arthur  J.  Gregg,  Deputy 
Chief  of  Staff  for  Logistics,  U.S.  Army). 

Id .  at  4  (statement  of  Hon.  Robert  W.  Komer,  Under 
Secretary  of  Defense  for  Policy,  Dep’t  of 
Defense ) . 

See  DOD  Dir.  2010.9,  para.  D.6. 

See  infra  notes  408-413  and  accompanying  text. 

See  e.g. ,  Memorandum  for  Arthur  Daoulas,  Deputy 
Assistant  Secretary  of  the  Army  (Acquisition)  from 
Col.  Richard  J.  Womack,  Principal  Assistant  for 
Contracting  (21  Oct.  1980)  (discussing  DA 
Implementation  of  Public  Law  96-323,  the  NATO 
Mutual  Support  Act  of  1979). 

10  U.S.C.  sec.  2343(a)  (Supp.  V  1987). 

See  Memorandum,  supra  note  371,  at  1. 

DOD  Dir.  2010.9,  para.  D.6. 

Id.  1 

10  U.S.C.  sec.  2329  (1980),  amended  by  13  U.S.C. 
sec.  1304(a)(6)  (1986). 

See  Comment  2,  AEAJA-KL,  11  May  1987,  subject: 
Contracting  Under  NATO  Mutual.  Support  Act,  Waiver 
of  FAR/DFARS. 

Id. 
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379 

380 


Id. 


381 

382 

383 

384 

385 


See  Senate  Report,  supra  note  70,  at  5;  see  also 
House  Report,  supra  note  17,  at  11. 

See  id . 

DOD  Dir.  2010.9,  para.  F.7. 

See  FAR  1.602.  . 

DOD  Dir.  2010.9,  para.  F.4. 

Prepositioned  Organization  Materiel  Configured  to 
Unit  Sets. 


386 

387 


388 

389 


390 

391 

392 

393 

394 

395 


396 

397 

398 


See  infra  notes  410-411  and  accompanying  text. 

See  e . g . .  Senate  Report,  supra  note  9,  at  12;  see 
also  Hearing,  supra  note  51,  at  4  (statement  of 
Hon.  Robert  W.  Komer,  Under  Secretary  of  Defense 
for  Policy,  Dep’t  of  Defense). 

Id. 


Hearing,  supra  note  51,  at  4  (statement  of  Hon. 
Robert  W.  Komer,  Under  Secretary  of  Defense  for 
Policy,  Dep’t  of  Defense). 

Id. 


Id. 

Id. 


Id. 


Id. 


Hearing,  supra  note  51,  at  6-7  ‘(statement  of  Lt. 
Gen.  Arthur  J.  Gregg,  Deputy  Chief  of  Staff  for 
Logistics,  U.S,  Army). 

See  Senate  Report,  supra  note  9,  at  12. 

DOD  Dir.  2010.9,  para.  F.7. 

See  Memorandum,  supra  note  371,  at  1. 
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399 

400 

401 

402 

403 

404 


405 

406 


407 


DOD  Dir.  2010.9,  para.  F.7. 

See  generally  USAREUR  Reg.  12-16. 

See  USAREUR  Reg.  12-16,  paras.  lOj,  lib. 

Id. 

See  supra  notes  352-353  and  accompanying  text. 

L.  Aron,  Acquisition  of  Logistic  Support  from 
Governments  of  Other  NATO  Countries  and  NATO 
Subsidiary  Bodies  (Mar.  15,  1984)  (unpublished 
manuscript,  proposed  draft  acquisition  manual). 

Id. 

An  example  is  the  agreement  for  storage  services 
between  the  United  States  and  the  Grand  Duchy  of 
Luxembourg.  Under  that  agreement,  WSA  (Warehouse 
Services  Agency),  a  government  owned  company 
formed  to  perform  these  services,  receives, 
stores,  preserves  and  maintains  approximately 
89,000  short  tons  of  U.S.  Army  war  reserve 
materials  requiring  200,000  square  meters  of 
storage  space.  See  S.  Kasparian,  Commander’s 
Briefing  Book  of  Host  Nation  Agreements  (May  31, 
1985)  (unpublished  manuscript  on  file  at  the  Host 
Nation  Support  Branch,  U.S.  Army  Contracting 
Center,  Europe)  [hereinafter  Briefing  Book], 

An  example  is  the  base  operations  agreement 
between  the  United  States  ahd  the  Federal  Republic 
of  Germany  for  operation  of  the  Garlstedt 
Cantonment  Area.  Under  this  agreement,  the 
Federal  Ministry  of  Defense  provides  base 
operation  services  in  support  of  the  2d  Armored 
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408 


409 

410 

411 

412 

413 

414 

415 


Division  (Forward)  at  Lucius  D.  Clay  Kaserne.  See 
Briefing  Book,  supra  note  406. 

An  example  is  the  agreement  for  repair  and 
maintenance  services  of  U.S.  army  trucks  provided 
by  the  Ministry  of  Defense,  Federal  Republic  of 
Germany,  at  Juelich,  Germany.  See  Briefing  Book, 
supra  at  406. 

See  Briefing  Book,  supra  note  406. 

Id. 

Id. 

See  Briefing  Book,  SilPJELB  note  4  06. 

10  U.S.C.  sec.  1341(a). 

See  DOD  Dir.  2010.9,  para.  F.4. 

See  Frisch, 

European  Overview  Part  1:  Competition. 

Education  .  and  Taxation.  5  Concepts,  Winter  1982, 


416 

417 

418 


419 

420 


at  7,  35. 

See  id. 

See  id. 

It  should  be  noted  that,  from  November  1983  until 
July  1985,  the  author  was  the  legal  advisor  to  the 
U.S.  contracting  delegation  responsible  for 
negotiating  the  order  for  storage  services  with 
IVG.  Ab  such,  much  of  the  information  expressed 
in  regards  this  acquisi tion  is  based  upon  personal 
experience. 

10  U.S.C.  sec.  2410(a). 

Materialdepot  Betriebsgesellschaf t  mit 
beschraenkter  haftung. 
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421 

422 

423 

424 


425 

426 


10  U.S.C.  sec.  2396. 

See  supra  notes  22-27  and  accompanying  text. 

10  U.S.C.  sec.  1341. 

See  Hearings,  supra  note  29,  at  28  (statement  of 

Brig.  Gen.  Wayne  Alley,  Judge  Advocate  General, 

U.S.  Army,  Europe). 

See  id .  at  2-12. 

V 

That  provision  is  as  follows: 

(2)  Agreements  entered  into  pursuant  to 
this  section  for  base  operations  support  or 
use  of  facilities  (and  related  services)  may 
extend  for  terms  longer  than  one  year. 
Obligations  incurred  under  an  agreement  for  a 
term  longer  than  one  year  may  be  recorded 
during  each  reporting  period  in  which  the 
support  or  other  service  is  provided,  but — 

(i)  with  respect  to  personnel 
separation  allowances,  may  be  recorded 
against  applicable  current 
appropriations  in  the  full  amount  of  the 
liability  therefor  that  accrues  during 
the  reporting  periods  of  each  fiscal 
year,  and  shall  remain  obligated  without 
fiscal  year  limitation  until  expended, 
or  no  longer  requi-red,  to  liquidate  that 
liability;  and 

(ii)  in  the  event  funds  are  not 
made  available  for  the  continuation  of 
such  an  agreement  into  a  subsequent 
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fiscal  year,  may  be  recorded  in  the 
amount  of  the  coats  of  cancellation  or 
termination  of  the  agreement  during  the 
reporting  period  in  which  the  liability 
for  such  costs  ceases  to  be  contingent 
and  becomes  payable,  and  may  be  paid 
f  rom-- 


427 

428 

429 

430 

431 


432 


433 


(A)  appropriations  originally - 
available  for  the  performance  of 
the  agreement  concerned; 

(B)  appropriations  currently 
available  for  acquisition  of  the 
equipment,  materials,  goods,  other 
supplies  or  services  concerned,  and 
not  otherwise  obligated;  or 

(C)  funds  appropriated  for 
those  payments. 

See  Hearings,  supra  note  29,  at  4-5. 

Id. 

Id. 

See  U.S.C.  sec.  2344(b)(1)  (Supp.  V  1987). 

See  supra  note  237  and  accompanying  text. 

See  Hearings,  supra  note  29,  ati  32  (statement  of 

Brig.  Gen.  Wayne  Alley,  Judge  Advocate  General, 

U.S.  Army,  Europe). 

See  Dep’t.of  Defense  Directive  6100.64,  DOD 

Foreign  Tax  Relief  Program  (June  12,  1979) 

[hereinafter  DOD  Dir.  5100.64]. 

Id. 
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434 

435 

436 

437 

438 

439 

440 

441 

442 

443 

444 

445 

446 

447 

448 

449 

450 


DOD  Dir.  2010.9. 

DOD  Instr .  2010.10. 

See  supra  notes  282-294  and  accompanying  text. 
Id. 

See  Frisch,  supra  note  416,  at  15. 

Id.  at  13. 

See  id.  at  27. 

Id- 

See  generally  DOD  Dir.  5100.64. 

See  id . 

See  supra  notes  285-287  and  accompanying  text. 
10  U.S.C.  sec.  2348  (Supp.  V  1987). 

10  U.S.C.  sec.  2350(1)  (Supp.  V  1987). 

10  U.S.C.  secs.  2341,  2342  (Supp.  V  1987). 

10  U.S.C.  sec.  2347  (Supp.  V  1987). 

K.  Allen,  supra  note  107,  at  15. 

See  Record,  supra  note  38,  at  34,367  (statement 


of 


451 

452 

463 

464 


Rep.  Dickinson). 

See  K.  Allen,  supra  note  107,  at  15. 
Id. 

Pub.  L.  100-466,  sec.  1001  (1988). 
See  Record,  supra  note  38,  at  34,366 


(statement  of 


455 

456 


Rep.  Daniel) 
See  K.  Allen 
Id. 


supra  note  107, 


t  16. 


* 
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TAB  4 

AGREEMENT  BETWEEN  THE  UNITED  STATES 
OF  AMERICA  AND  THE  FEDERAL  REPUBLIC  OF  GERMANY 
RELATING  TO  OFFSHORE  PROCUREMENT 

Article  1 

Purpose 

The  purpose  ot  this  Agreement  is  to  set  forth  certain  principles,  policies  and  specific  provisions 
which  the  United  States  of  America  (hereinafter  called  the  United  States)  and  the  Federal  Republic 
of  Germany  (hereinafter  called  the  Federal  Republic)  have  agreed  shall  govern  procurement  by  the 
Armed  Forces  of  the  United  States  in  the  Federal  Republic  In  the  interests  of  the  common  defense. 
Such  procurement  is  hereinafter  referred  to  as  offshore  procurement.  This  Agreement  shall  apply  to 
the  contracts  placed  on  and  after  the  data  hereof  and  also  to  uncompleted  contracts  placed  prior  to 
the  date  hereof;  provided  that  this  shall  not  impair  the  existing  contract  rights  of  private  contrac¬ 
tors. 

Article  t 
Definitions 

For  the  purpose  of  this  Agreement  the  following  terms  shall  have  the  following  meanings: 

(a)  United  States  Armed  Forces  shall  mean  the  United  States  Army,  the  United  States  Navy  and 
the  United  States  Air  Fo.-ce. 

(b)  Offshore  procurement  shall  mean  procurement  by  means  of  contracts,  purchase  orders,  and 
other  instruments  awarded  and  sub-contracts  approved  by  the  United  States  Armed  Forces  for  goods 
and  services  of  any  description  for  which  payment  is  made  by  the  United  States  Armed  Forces,  pro¬ 
vided,  however,  the  term  offshore  procurement  shall  not  include  procurement  by  the  United  States 
Armed  Forces  for  which  payment  is  made  from  funds  made  available  by  the  Federal  Republic  in  dis¬ 
charge  of  occupation  costs  or  from  defense  support  funds  contributed  by  the  Federal  Republic  for 
support  of  the  United  States  Armed  Forces,  and  shall  not  include  procurement  by  the  exchange  sys¬ 
tems  of  the  Armed  Forces  and  purchases  by  the  individual  members  of  ths  United  States  Armed 
Forces. 

Article  3 
Objectives 

(a)  The  primary  objectives  of  the  United  States  in  instituting  the  offshore  procurement  pro¬ 
gram  are  (i)  to  provide  the  United  States  Armed  Forces  with  needed  materials,  supplies  and  services, 
(ii)  to  provide  equipment  as  rapidly  as  possible  to  meet  defense  requirements  of  countries  partici¬ 
pating  in  the  Mutual  Security  Program,  and  (iii)  to  increase  the  ability  of  participating  countries  to 
equip  and  maintain  their  own  forces. 

.(b)  Procurement  under  this  program  is  not  intended  as  substitute  for  the  Federal  Republic’s  own 
defense  production  and  it  is  understood  that  the  program  will  be  carried  out  in  such  a  manner  that 
it  takes  into  account  the  capabilities  of  the  German  economy  as  well  as  essential  domestic  and  ex¬ 
port  requirements  of  the  Federal  Republic  and  that  it  will  not-have  harmful  effect  on  other  defense 
production  undertaken  by  the  Federal  Republic. 

Article  4 

Conduct  of  Program 

The  United  States  shall  conduct  the  offshore  procurement  program  in  accordance  with  the  laws 
of  the  United  States  governing  military  procurement  and  the  mutual  security  program.  It  Is  also  the 
intent  of  the  United  States  that  the  offshore  procurement  program  shall  be  carried  out  in  the  Fed¬ 
eral  territory  in  furtherance  of  the  principles  of  the  Mutual  Security  Act  ot  1954,  the  Mutual  Defense 
Assistance  Control  Act  of  1951  as  amended,  and  the  Economic  Cooperation  Agreement  between  the 
Federal  Republic  and  the  United  States,  signed  at  Bonn  on  13  December  1949  as  amended. 
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Article  5 

Scope  of  the  Offahore  Procurement  Program 

The  goods  and  services  which  may  be  procured  under  the  offshore  procurement  program  include 
all  types  of  military  end  items,  materials,  supplies,  equipment,  and  services  appropriate  for  United 
States  military  procurement  which  may  be  required  either  for  the  United  States  military  assistance 
program  or  for  the  United  States  Armed  Forces.  Unless  otherwise  specified,  the  provisions  of  this 
Agreement  are  applicable  to  procurement  for  both  categories. 

Article  6 

Exchange  of  Information 

The  Governments  of  the  parties  to  this  Agreement,  in  order  to  achieve  coordination,  shall  exchange 
information  on  a  continuing  basis  with  respect  to  procurement  plans,  available  production  facilities 
and  progress  in  the  achievement  of  the  offshore  procurement  programs  in  the  Federal  Republic.  The 
Government  of  the  United  States  shall,  insofar  as  feasible  and  appropriate,  furnish  to  the  Government 
of  the  Federal  Republic  information  relating  to  the  United  States'  procurement  program  in  the  Fed¬ 
eral  Republic  and  will  inform  the  Government  of  the  Federal  Republic  in  due  time  of  individual  re¬ 
quests  for  bids.  The  Government  of  the  Federal  Republic  shall  be  supplied  by  the  Government  of  the 
United  States  with  copies  or  other  appropriate  Information  of  such  orders  as  have  been  placed  with 
German  firms. 


Article  1 

Restrictive  Business  Practices 

The  Governments  of  the  Parties  to  this  Agreement,  each  within  its  own  competence,  shall  im¬ 
plement  the  offshore  procurement  program,  insofar  as  feasible  under  German  law  in  such  a  way 
as  to: 

(&)  eliminate  the  barriers  to,  and  provide  the  incentive  for,  a  steadily  increased  participation 
of  free  private  enterprise  in  developing  the  resources  of  the  Federal  Republic  consistent  with 
appropriate  international  agreements; 

(b)  discourage,  as  far  as  feasible,  all  cartel  and  monopolistic  business  practices  which  result  in 
restricting  production  and  increasing  prices,  and  to  encourage  competition  and  productivity. 

Article  8 

Contract  Placement  by  Contracting  Officers 

It  is  understood  that  offshore  procurement  contracts  will  be  awarded  and  administered  on  behalf 
of  the  United  States  by  contracting  officers  of  the  United  States  Armed  Forces  or  persons  acting 
under  their  authority. 

Article  9 

Parties  to  Contracts 

It  is  understood  that  United  States  contracting  officers  will  contract  directly  with  individuals, 
firms  or  other  legal  entities  in  the  Federal  Territory  or  with  the  Government  of  the  Federal  Republic 
•in  accordance  with  the  contracting  officer’s  judgment. 

Article  It 

Assistance  in  the  Selection  of  Contractors 

The  competent  United  States  agencies  may  consult  the  Government  of  the  Federal  Republic  or  its 
authorized  offices  for  advice  with  regard  to  potential  contractors.  In  furnishing  such  advice,  in  ad¬ 
dition  to  considering  the  ability  to  produce  within  the  time  required,  efficiency,  technical  ability  and 
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plant  facilities,  the  Government  of  the  Federal  Republic  shall  be  guided  by  the  various  principles, 
policies  and  provisions  set  forth  in  this  Agreement,  including,  but  not  limited  to,  those  concerning 
free  competition  and  free  private  enterprise,  availability  of  credit  facilities  and  materials,  and  secu¬ 
rity  considerations.  Plants  and  sub-contractors  selected  by  the  Government  of  the  Federal  Republic 
or  private  contractors  must  be  acceptable  to  the  United  States  contracting  officer  who  shall,  however, 
when  selecting  contractors  take  into  account,  as  far  as  possible,  the  recommendations  made  during 
such  consultations  as  may  be  had  with  the  Government  of  the  Federal  Republic. 

Article  11 

Assistance  to  Offshore  Procurement  Contractors 

(a)  The  Government  of  the  Federal  Republic  shall,  subject  to  the  relevant  German  legislation, 
grant  the  contractors  and  the  subcontractors  of  offshore  procurement  orders  of  which  it  has  been  in¬ 
formed  under  Article  0  no  less  favorable  treatment  and  assistance  with  regard  to  the  supply  of  ma¬ 
terials  or  production  equipment  and  to  the  furnishing  of  manpower  as  will  be  granted  to  firms  per¬ 
forming  similar  contracts  for  the  Government  of  the  Federal  Republic. 

(b)  It  is  understood  that  no  obligation  with  respect  to  assistance  in  obtaining  materials  or  pro¬ 
duction  equipment  to  contractors  and  sub-contractors  shall  be  incurred  by  the  United  States  by  reason 
of  entering  into  contracts  under  the  offshore  procurement  program.  Such  assistance  as  the  United 
States  may  be  prepared  to  provide  will  be  furnished  through  normal  defense  supply  operations  rather 
than  through  any  special  procedure  or  any  special  intercession  in  behalf  of  offshore  procurement 
contractors. 


Article  IX 

Credit  Arrangements 

The  Government  of  the  Federal  Republic  shall,  subject  to  the  relevant  legislation.  Insure  that 
contractors  under  the  offshore  procurement  program  receive  Federal  guarantees  (Bundesbuergschaft) 
for  the  credits  required  to  finance  their  operations  under  the  same  conditions  as  such  guarantees  are 
made  available  for  the  promotion  of  exports. 

Article  IS 

Taxes,  Doties  and  Licenses 

(a)  Relief  from  German  taxes,  levies  and  customs  duties,  Insofar  as  they  affect  expenditures  under 
offshoro  procurement  programs,  shall  be  grantad  in  accordance  with  the  “Agreement  between  the 
United  States  of  America  and  the  Federal  Republic  of  Germany  Concerning  the  Tax  Relief  to  be 
Accorded  by  the  Federal  Republic  to  United  States  Expenditures  in  the  Interests  of  the  Common 
Defense",  signed  at  Bonn  on  October  15,  1954. 

(b)  Subject  to  Article  3(bj  of  this  Agreement,  and  the  relevant  German  regulations,  the  appropriate 

agencies  in  the  Federal  Republic  shall  Issue  upon  application  all  jthe  prescribed  licenses,  including 
foreign  exchange,  import  and  export  licenses,  which  may  be  necessary  for  the  execution  of  offshore 
orders  ' 

Article  14 

Security 

(a)  In  the  case  of  procurement  contracts  placed  by  the  Government  of  the  United  States  with  the 
Government  of  the  Federal  Republic,  any  classified  material,  including  information,  delivered  by  one 
government  shall  be  given  security  protection  by  the  recipient  government  corresponding  substan¬ 
tially  to  that  afforded  by  the  originating  government  and  shall  be  treated  by  the  recipient  govern¬ 
ment  as  its  own  classified  material  of  a  corresponding  security  grading.  The  recipient  government 
sfyall  not  use  such  material,  or  permit  it  to  be  used,  for  other  than  military  purposes  and  shall  not 
disclose  such  material,  or  permit  it  to  be  disclosed,  to  another  nation  without  the  consent  of  the 
originating  government. 


ASPS  USEUCOM  SUPPLEMENT 

A-3 


20 


TAB  «  (coat'd) 

(b)  In  the  case  of  procurement  contracts  placed  by  the  Government  of  the  United  States  with  pri¬ 
vate  contractors  in  the  Federal  territory,  similar  security  arrangements  for  classified  material  shall 
be  followed.  Classified  material  of  the  United  States  needed  by  a  contractor  will  be  delivered  to  the 
appropriate  Ministry  of  (he  Federal  Republic.  An  authorized  representative  of  that  Ministry  will 
transmit  the  material  to  the  contractor  in  such  a  way  as  to  make  the  provisions  of  the  German 
Penal  Legislation  applicable  to  it.  Such  material  shall,  prior  to  transmittal,  receive  a  security  clas¬ 
sification  of  the  Federal  Republic  which  shall  afford  to  the  material  substantially  the  same  degree  of 
security  as  that  afforded  by  the  United  States,  and,  at  the  time  of  transmittal,  the  Government  of  the 
Federal  Republic  shall  notify  the  contractor  that  the  classified  material  delivered  to  him  is  also  clas¬ 
sified  material  of  the  Federal  Republic  and  subject  to  the  provisions  of  the  German  Penal  Legis¬ 
lation. 

(c)  The  Government  of  the  Federal  Republic  shall,  upon  request,  conduct  a  security  investigation 
of  any  prospective  contractor  in  the  Federal  territory  in  the  same  manner  as  such  investigations  may 
in  the  future  be  conducted  in  accordance  with  German  law  in  cases  of  defense  procurement  by  the 
Federal  Republic,  and  a  recommendation  resulting  from  such  investigation  shall  be  made  to  the 
Government  of  the  United  States.  No  charges  shall  be  made  by  the  Federal  Republic  for  services 
rendered  pursuant  to  this  paragraph. 


Article  15 
Inspections 

(a)  Inspections  shall  be  made  for  the  purpose  of  determining  whether  military  end  items,  materi¬ 
als,  services,  supplies  and  equipment  conform  to  contract  specifications  and  other  requirements.  Such 
Inspections  covering  such  items  procured  by  the  Government  of  the  United  States  either  from  the 
Government  of  the  Federal  Republic  or  from  other  contractors  shall,  when  requested  by  the  United 
States  Armed  Forces,  be  carried  out  without  cost  or  charge  to  the  Government  of  the  United  States 
by  representatives  of  the  Government  of  the  Federal  Republic.  In  connection  with  these  inspections, 
the  Government  of  the  Federal  Republic  shall  certify  to  the  Government  of  the  United  States  whether 
the  supplies  inspected  meet  the  specifications  and  all  of  the  terms  of  the  contract  Inspections  when 
so  requested  shall  be  performed  in  a  professional  manner  and  in  good  faith  without  any  financial 
liability  for  defects.  When  the  Government  of  the  Federal  Republic  carries  out  such  inspections,  it 
nevertheless  recognizes  the  right  of  the  United  States  Armed  Forces  to  make  inspections  in  all  ap¬ 
propriate  places  Including  plants  of  sub-contractors  at  any  stage  of  production  or  manufacture  and 
shall  accord  the  United  States  inspectors  necessary  facilities  and  cooperation  to  allow  them  to  make 
such  inspections.  However,  it  is  not  the  intention  of  the  Government  of  the  United  States  generally 
to  duplicate  inspections  made  by  the  Government  of  the  Federal  Republic.  Final  acceptance  of  ar¬ 
ticles  produced  or  services  rendered  under  the  contract,  as  a  basis  for  payment  of  the  contract  prices, 
shall  be  made  solely  by  the  Government  of  the  United  States. 

(bi  The  Government  of  the  United  States  shall  inform  its  representatives  that  they  should  respect 
the  confidential  nature  of  any  knowledge  of  production  secrets  and  trade  secrets  of  contractors  and 
sub-contractors  gained  in  the  course  of  the  performance  of  their  duties  through  inspection  or  from 
documentation  and  instruction. 


Article  IS 

Standard  Contract  Clauses 

Standard  clauses  will  be  agreed  to  by  the  Governments  of  the  parties  to  this  agreement  for  use, 
as  appropriate,  in  contracts  between  them.  Other  clauses,  including,  but  not  limited  to,  escalation, 
advance  and  progress  payment  clauses  where  appropriate,  may  be  included  in  lndiviaual  contracts. 
The  Government  of  the  Federal  Republic  shall  render  appropriate  assistance  to  facilitate  the  per¬ 
formance  of  all  contract  provisions. 
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Article  17 

Protection  of  United  State*  Property  and  Personnel 

(a)  Rights  and  interests  of  the  United  States  pertaining  to  property  which  has  been  acquired  by 
offshore  procurement  contracts  in  the  Federal  Republic,  or  In  property  used  in  connection  with  such 
contracts,  are  not  subject  to  seizure,  attachment  or  other  interference  by  German  courts  and  author¬ 
ities. 

(b;  The  United  States  shall  be  immune  from  German  jurisdiction  with  respect  to  legal  liability 
which  might  arise  out  of  an  offshore  procurement  contract 

(c)  United  States  Procurement  Officers  as  well  as  other  United  States  procurement  personnel  shall 
not  be  subject  to  German  jurisdiction  with  respect  to  legal  liability  which  might  result  from  the 
execution  of  their  official  activity  under  the  offshore  procurement  programs. 

Article  IS 
No  Profits  Clause 

On  offshore  procurement  contracts  it  is  understood  that  no  identifiable  profit  of  any  nature,  in¬ 
cluding  net  gains  resulting  from  fluctuations  in  exchange  rates,  shall  be  retained  by  the  Federal 
Republic.  The  Government  of  the  Federal  Republic  agrees  to  determine  whether  any  such  profit  has 
been  realized,  in  which  event,  or  in  the  event  that  the  Government  of  the  United  States  considers 
that  such  profit  may  have  been  realized,  the  Government  of  the  Federal  Republic  agrees  that  it  shall 
immediately  enter  into  conversations  with  the  Government  of  the  United  States  for  the  purpose  of 
determining  the  existence  and  the  amount  of  such  profit  During  these  conversations  the  United 
States  shall  have  access  to  such  documents  and  accounting  data  as  may  be  necessary  to  determine 
the  facts.  In  the  computation  of  net  profits  hereunder,  the  contracts  shall  be  taken  collectively,  and 
total  net  losses  under  all  contracts  may  be  offset  against  total  net  profits  under  all  contracts.  If,  as  a 
result  of  conversations  between  the  two  Governments,  it  is  established  that  profit  has  been  realized  by 
the  Federal  Republic  on  such  contracts,  it  shall  refund  the  amount  of  the  profit  to  the  Government 
of  the  United  States  under  arrangements  and  procedure  to  be  agreed  upon  between  the  two  Gov¬ 
ernments.  At  the  request  of  either  Government,  a  refund  adjustment  shall  be  accomplished  on  com¬ 
pleted  contracts  at  the  earliest  practicable  date,  but  this  adjustment  must  be  effected  by  the  end  of 
the  year  following  the  calendar  year  in  which  the  contract  concerned  is  completed.  This  article  shall 
not  bo  construed  as  affecting  in  any  manner  any  profit-refunding  provisions  as  may  be  contained  in 
individual  contracts.  It  is  understood  that  there  is  in  effect  in  the  Federal  territory  legislation  equiv¬ 
alent  to  the  United  States  Renegotiation  Act  of  1951.  ; 


Article  19 
Contract  Terms 

(a)  Since  the  statute;  of  the  United  States  prohibit  utilization  of  a  contract  upon  which  payment 
is  based  on  cost  plus  a  percentage  of  cost,  it  is  understood  that  speh  a  system  of  determining  pay¬ 
ment  shall  not  be  employed  in  contracts  entered  into  between  thp  Government  of  the  United  States 
and  either  the  Government  of  the  Federal  Republic  or  German  contractors.  Further,  the  Government 
of  the  Federal  Republic  shall  not  utilize  the  type  of  contract  in  which  payment  is  made  on  the  basis 
of  cost  plus  a  percentage  of  cost  in  sub-contracts  under  any  contract  between  the  Government  of  the 
United  States  and  the  Government  of  the  Federal  Republic. 

(b)  Subject  to  the  provisions  of  Article  18,  contracts  based  on  cost  plus  a  fixed  fee  axe  not  pro¬ 
hibited. 


Article  28 

Reporting  of  Sab-Contraeta 

'  The  Government  of  the  Federal  Republic  shall  furnish  to  the  United  States  contracting  officers 
such  information  as  may  be  requested  regarding  contracts  placed  by  the  Government  of  the  Federal 
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Republic  under  contracts  entered  into  between  the  Government  of  the  United  States  and  the  Gov¬ 
ernment  of  the  Federal  Republic. 

Article  21 

Destination  of  End-Items 

Altough  the  determination  of  specifications  and  other  requirements  of  particular  offshore  procure¬ 
ment  contracts  may  require  a  tentative  identification  of  the  recipient  country  to  which  the  end-items 
are  to  be  delivered,  it  is  understood  that  the  United  States  may  subsequently  amend  any  such  ten¬ 
tative  identification  as  to  which  country  shall  be  the  ultimate  recipient  of  the  end-items  produced. 

.  \  * 

Article  22 

Relationship  to  the  Bonn  Conventions 

It  is  understood  that  the  arrangements  as  provided  for  in  this  Agreement  would  not  be  affected 
by  the  coming  into  force  of  the  “Convention  on  Relations  between  the  Three  Powers  and  the  Federal 
Republic  of  Germany”,  including  related  conventions,  as  amended  by  the  relevant  Schedules  to  the 
“Protocol  on  the  Termination  of  the  Occupation  Regime  in  the  Federal  Republic  of  Germany”,  signed 
at  Paris  on  23  October  1054.  ' 

Article  23 

i 

Application  to  Berlin 

(a)  This  Agreement  shall  also  apply  from  the  date  specified  in  Article  25  to  Land  Berlin  which, 
for  the  purposes  of  this  Agreement,  comprises  those  areas  over  which  the  Berlin  Senate  exercises 
jurisdiction. 

(b)  It  is  a  condition  to  the  application  of  this  Agreement  to  Land  Berlin,  in  accordance  with  the 
preceding  paragraph,  that  the  Federal  Republic  shall  previously  have  furnished  to  the  United  States 
a  notification  that  all  legal  procedures  In  Berlin  necessary  for  the  application  of  this  Agreement  there¬ 
in  have  been  complied  with.  , 

Article  24 

Supplements  and  Amendments 

fa)  The  Government  of  the  Parties  to  this  Agreement  shall,  upon  the  request  of  either  of  them, 
consult  regarding  any  question  relating  to  the  application  of  this  Agreement  or  to  the  operations  or 
arrangements  carried  out  pursuant  to  this  Agreement 

(b)  Either  Government  may  apply  at  any  time  for  review  of  the  Agreement  The  two  Governments 
shall  enter  into  negotiations  aiming  at  a  mutually  satisfactory  solution  based  on  the  principles  of  this 
Agreement  with  respect  to  any  problem  that  may  arise. 

fc)  This  Agreement  may  be  amended  at  any  time  by  agreement  between  the  two  Governments. 

Article  25 
Final  Clauses 

This  Agreement  shall  enter  into  force  upon  the  deposit  of  an  instrument  of  ratification  by  the 
Federal  Republic  with  the  Government  of  the  United  States. 

In  witness  whereof  the  respective  representatives,  duly  authorized  for  the  purpose,  have  signed 
this  Agreement 

Done  at  Bonn,  in  duplicate,  in  the  English  and  German  languages,  both  of  which  texts  are  au¬ 
thentic,  this  4lh  day  of  April,  1055. 

FOR  THE  UNITED  STATES  OF  AMERICA: 

JAMES  B.  CONANT 

FOR  THE  FEDERAL  REPUBLIC  OF  GERMANY: 

ADENAUER 
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Coni  rod  No. , 


NEGOTIATED  CONTRACT  for  the  Procurement  of  Supplies,  Services  end  Malerlels  In  the  Federal  Republic  of 
Germany  ^ 

,  ’  r 

1  PREAMBLE 

This  contract  la  entered  into  pursuant  to  the  provisions  of  Section  2(c)  (1)  of  the  Armed  Services  Procure¬ 
ment  Act  of  1947,  os  amended  (41  U.S.  Code  151  et  aeq.),  and  other  applicable  law. 

Funds  Chargeable:  -  —  .  .  .  .  . . 

Amount  of  Contract:  ...  .  ....  ,  .  _  ... 

Fiscal  Officer:  .  .  .  . _  .  _ 

PAYMENT*,  to  be  made  In  United  States  Dollars 


Tills  contract  la  entered  t£to  tills. 


.day  of_ 


by  and  between  the  Government  of  the  United  States  of  America  (hereinafter  celled  the  United  Statee  Government) 
represented  by  the  Contracting  Officer  executing  thin  contrect  and  the  Government  of  thp  Federal  Republic  of 
Germany  (hereinafter  called  the  Federal  Government)  represented  by 

This  contract  il  executed  subject  to  the  agreement  and  conditions  Included  Ip  the  "Agreement  between  the 
United  States  of  America  and  the  Federal  Republic  of  Germany  Rslatlng  to  Offshqie  Procurement"  (hereinafter 

called  the  Agreement^  dated  - .  ,  concerning  the  procurement  of  supplies,  services  and 

matsrlels. 

The  parties  hereto  agree  that  the  Federal  Government  shall  furnish  and  deliver  all  of  the  supplies  and 

I 

perform  all  the  services  sst  forth  In  ths  Boheduls  for  ths  compensation  stated  therein. 
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Schedule  Pafl*  i>f 


SCHEDULE 


Item  No.  I  9up|illen  or  Service* 


Quantity 

(Number  o (  Unite) 


Unit 


Unit  Price  A  mount 

Excl  Taxen  Excl  Taxon 


TOTAL  CONTRACT 
PRICE  EXCL  TAXES: 
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GENERAL  PUO VISIONS 

I.  DEFINITIONS 

Ah  usod  throughout  th if*  contract,  the  following  torms  shall  hnva  the  mannings  not  forth  below: 

(a)  M  ho  term  "Secretary"  meuna  the  Secretary*  the  Under-Secretory,  or  any  Assistant  Secretory 
of  the  United  States  Military  Department  concerned*,  nhd  the  term  “hie  duly  authorized  representative' 
mennn  nny  person  or  persons  (other  thnn  the  Contracting  Officer)  authorized  to  net  for  the  Secretory. 

(!»)  M'he  term  “Contracting  Officer"  means’  the'  person  executing  this  contract  on  behalf  of  the 
United  States  Government,  and  any  Other  officer  or  civilian  employee  who  is  a  properly  designated  Con¬ 
tracting  Officer;  and  the  term  includes,  except  as  otherwise  provided  in  this  contract,  the  authorized 
representative  of  s  Contracting  Officer  actingwithin  the  limits  of  his  authority. 

(c)  M'he  term  “Federal  Government"  meons  the  Government  of  the  Federal  Hepublic  of  Geimnny 

or  any  agency  (Dienststelle)  duly  authorized  to  act  on  behalf  of  the  Federal  Government  in  relation  to 
thin  contract.  •  . 

(d)  Except  as  otherwise  provided  in  this  contract,  the  term  “subcontract"  means  any  agreement, 
contract  or  purchase  order  made  by  the  Federal  Government  with  any  contractor  in  fulfillment  of  any  part 
of  this  contract,  and  any  agreement,  contract,  subcontract  or  purchase  order  thereunder. 

2. .  CM  ANGUS  .  .  .  . 

(a)  M’he  Contracting  Officer,  after  having  contacted  the  Federal  Government,  may  at  any  tii.ue,  by 
n  mitten  order  make  changes,  within  the  general  acope  of  this  contract,  in  any  one  or  more.,  of  the  fol¬ 
lowing: 

(i)  Drawings,  designs,  or  specifications,  where  the  supplies  to  bo  furnished  and  the  service* 
to  ho  performed  ure  to  he  specially  manufactured  nnd/or  executed  for  the  United  Stales  Government  in 
accordance  therewith; 

(ii)  Method  of  shipment  or  packing;  and 

(iii)  Place  of  delivery. 

(h)  If  any  such  change  causes  nn  increase  or  decrease  in  the  cost  of,  or  the  time  required  for, 
performance  of  thin  contract,  an  equitable  adjustment  shall  be  agreed  upon  in  the  contract  price  or  delivery 
schedule,  or  both,  and  tho  contract  shall  be  modified  in  writing  accordingly.  Any  claim  by  the  I'cdern! 
Government  for  adjustment  under  this  clause  must  be  asserted  within  thirty  duys  from  the  date  of  receipt 
by  the  Federal  Government  of  the  notification  of  change;  provided,  however,  that  the  Contracting  Officer, 
if  he  decides  that  the  facts  justify  such  action,  may  receive  and  act  upon  any  such  claim  asserted  nt  any 
time  prior  to  final  payment  under  this  contract.  M'he  Federal  Government  shnll  continue  to  execute  this 
contract  as  changed,  and  the  United  States  Government  will  process  claims  arising  therefrom  as  promptly 
as  possible. 

3.  EXTRAS 

Except  as  otherwise  provided  in  this  contract,  no  payment  for  extras  shall  be  made  unless  such 
oxtras  and  the  price  therefor  has  been  authorized  in  writing  by  the  Contracting  Officer. 

4.  VARIATION  IN  QUANTITY 

No  variation  in  the  quantity  of  any  items  called  for  by  this  contract  will  he  accepted  unless 
such  vnrintion  has  been  caused  by  conditions  of  loading,  shipping,  or  packing,  or  nllownnces  in  manufac¬ 
turing  processes,  and  then  only  to  the  extent,  if  any,  specified  elsewhere  in  this  contract. 

5.  INSPECTIONS,  ACCEPTANCE  AND  REJECTION  V., 

(n)  Adequate  inspections  and  testa  of  nil  supplies  (which  torm  throughout  this  clause  includes 
without  limitation  raw  materials,  components,  intermediate  assemblies,  and  end  products)  to  insure  com* 
forinity  with  drawings,  designs  and  specifications  of  the  contract  shall  be  effected  by  the  Federal  Gov¬ 
ernment. 

(b)  The  Federal  Government,  will  furnish  a  certificate  or  certificates  stating  thnt  the  inspection 
has  been  made  and  that  all  supplies,  services  or  materials  covered  by  the  certificate  meet  all  requirc- 
menta  of  the  schedules,  drawings,  dosigns  and  specifications  of  the  contrnct.  United  States  Government 
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represruiati von  slmll  have  the  right  to  verify  the  certifications  anil  to  verify' thnt  (1)  the  cn<l  item*  tnn- 
fiirm  to  standards  and  to  drawings,  designs  and  specifications  nnd  (2)  the  quantity  of  items  specified  is 
delivered, 

(c)  United  States  representatives  will  notify  tl)c  Federal  (government  when  they  intend  to  con- 
‘•irt  inspections  nnd  such  inspections  will,  insofar  an  possible,  ho  Conducted  promptly.  The  l'’edernl 

vernmr.nt  slmll  have  the  right  to  he  present  during  such  inspections  should  the  Federal  Government  so 
request.  .  ■  •/ 

(d)  In  ease  nny  supplies  or  lots  of  supplies  arc  defective  in  material  or  workmanship  or  other¬ 

wise  not  in  conformity  with  the  requirements  of  this' contract,  the  United  States  Government  nhnll  have 
the  right  either  to  require  their  correction,  or  to  reject  them  (with  or  without  making  arrangements  with 
the  Federal  Government  ns  to  their  disposition)  where  the  Contracting  Officer  determines  that  the  national 
or  mutual  security  interests  require  rejections.  Supplies,  or  lots  oT  supplies  which  have  been  required  to 
lie  corrected  or  rejected  slmll  he  removed,  or  corrected  in  piece,  ns  requested  hy  the  Contracting  Officer, 
hy  nr  on  behalf  of,  and  nt  the  expense  of  the  Federal  Government  or  its  subcontractor,  promptly  ufter 
notice,  nnd  shall  not  again  be  tendered  for  acceptance  unless  the  former 'tender  and  either  the  requirement 
for  correction  or  rejection  is  disclosed.  '  , 

(e)  The  Federal  Government  will  provide  nnd  require  its  subcontractors  to  provido>to  the  United 
l  States  Government  inspectors,  without  additional  charge  to  the  United  States  Government,  reasonable 
i  facilities  nnd  assistance  for  the  safety  nnd  convenience  of  the  United  States  Government  representatives 
I  in  the  performance  of  their. duties. 

\  !.  ’  •  .  •  * 

j  (f)  Except  as  otherwise  provided  in  this  contract,  final  acceptance  or  rejection  of  the  supplies 

j  4  shall  he  mode  concurrently  with,  or  shortly  after,  final  inspection  and  before  shipment  or  transportation; 
j  hut  failure  of  the  United  States  Government  to  inspect  and  accept  or  reject  articles  to  be  delivered  under 

I  the  contract  shall  neither  relieve  the  Federal  Government  from  responsibility  for  such  supplies  as  are 

j  not  in  accordance  with  the  contract  requirements  no^  impose  liability  on  the  United  States  Government 

j  therefor;  provided,  however,  thnt  if  the  Federal  Government  considers  thnt  there  is  on  undue  delay  hy  the 

j  United  States  Government  in  taking  action  on  acceptance  nr  rejection,  it  will  no  notify  tbo  United  States 

i  Government  nnd  the  two  Governments  will  consult  with  a  view  towards  amending  the  contract  to  provide 

j  to  the  Federal  Government  compensation  for  additional  expenses  occasioned  hy  such  delay  of  the  United 

es  Government.  !  • 

(g)  The  inspection  nnd  teat  by  the.  United  Stoles  Government  of  any  supplies  or  lots  thereof  docs 
not  relieve  the  Federal  Government  from  any  responsibility  regarding  defects  or  other  failures  to  meet  the 
contract  requirements  which  may  bo  discovered  prior  to  final  ncccptnnce.  Except  as  otherwise  provided  in 
this  contract,  no  liability  for  defective  supplies  hIihJI  exist  after  final,  acceptance,  except  as  regards 
Intent  dcfcctn.  Cluims  arising  out  of  latent  defects  shall  be  asserted  within  one  yenr  alter  finnl  nrrop- 
lance  of  the  Inst  delivery  under  the  contract,  unless  otherwise  agreed  upon  In  the  special  provisions  of 
this  contract. 

(h)  The  Federal  Government  shall  provide  and  maintain  an  inspection  system  mutually  ncceptnble 
to  the  two  Governments  covering  the  supplies  hereunder.  Records  of  nil  inspection  work  hy  the  Federal 
Government  shall  be  kept  complete  and  available  to  the  United  States  Government  during  the  performance 
of  this  contract  and  for  such  longer  period  as  may  be  specified  elsewhere  in  this  contract. 

6.  RISK  FOR  LOSS  OF  OR  DAMAGE  TO  SUPPLIES  j 

Except  as  otherwise  provided  in  this  contract,  the  Federal  Government /(l)  shall  bear  all  risks 

for  loss  of  or  damage  to  the  supplies  covered  by  this  contract  until  actual  delivery  and  (2)  shall  Imnr  all 
risks  as  to  rejected  supplies,  except  that,  when  rejection  occurs  while  the-  supplies  are  not  in  the  pos¬ 
session  or  control  of  the  Federal  Government  or  its  subcontractors,  the  Federal  Government  shall  not  as¬ 
sume  such  risks  until  the  Hth  day  after  receipt  of  notice  of  rejection,  or  until  such  earlier  time  as  the 
supplies  come  into  the  possession  or  control  of  tho  Foilern)  Government  or  its  subcontractors. 

7.  TERMINATION 

(a)  The  performance  of  work  under  this  contract  may  be  terminated  hy  the  United  Stoles  Govern¬ 
ment  in  accordance  with  this  clause  in  whole,  or,  from  time  to  time,  in  pnrt,  whenever  the  Contracting 
Officer  shall  determine  that  such  lermlnnlion  is  in  the  host  interests  of  tho  United  States  Government. 

I 
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Any  Hiu:h  termination  shnll  lie  effected  by  delivery  to  the  Federal- Government  of  n  Notice  of  !  crininol inn 
specifying  to  the  extent  to  which  performance  of  work  under  the  contract  is>  terminated,  imd  the  (lute  ti|ion 
which  midi  termination  becomes  effective.  ' 

(h)  After  receipt  of  n  Notice  of  Termination,  illiil  except  ns  oliierwiNe  authorized  hy  the  <»n- 
Irucllng  Officer,  the  l''odernl  Government  mIiiiII  (1)  cause  the  work  under,  the  contract  on  the  dole  nod  to 
the  extent  specified  jn  the  Notice  of  Tcrniinntion  to  be  slopped;  (£)i  place  no' further  subcontracts  for 
materials,  services,  or  faeilitins  except  its  nitty  bs  necesanry  for  completion  of  such  portion  of  the  work 
under  the  i.-nntrnct  ns  is  not  terminated;  (.1)  terminate  or  reipiiro  to  lie  tsrminnted  all  Hubcontrncln  to  the 
extent  lit tt t  thoy  relate  to  the  ^erforjyianco  of  work  -terminated  hy  the  police*  of  Termination;  (4)  assign  to 
the  United  States  Government,  in  the  manner,  at  the  times,  and  to  thet«xtent,  requested  by  the  Contracting 
Officer,  nil  of  the  rights  and  titles  of  the  Federal  Government  under  the  subcontracts  so  terminated; 
(5)  settle  or  require  to  be  settled  all  outstanding  liabilities  and  all  claims  arising  out  of  such  termination 
of  subcontracts,  with  the  approval  or  ratification  of  the  Contracting  Officer  to  the  extent  he  may  request, 
which  approval  or  ratification  shall  he  final  forall  the  purposes  of  this  clause;  (6)  transfer  or  have  trans¬ 
ferred  title  and  deliver  or  “have  delivered  to  the  United) States  Government,  in  the  manner,  at  the  times, 
nnd  to  the  extent,  if  any,  requested  by  the  Contracting  Officer,  (i)  the  fabricated  or  unfabricated  parts, 
work  in  process,  completed  work,  supplies,  and  other  material  produced  as  a  part  of,  or  acquired  in  con¬ 
nection  with  the  performance  of,  the  work  terminated  hy  the  Notice  of  Termination,  and  (ii)  the  completed 
or  partially  completed  plans, 'drawings,  information  and  other  property  which,  if  the  contract  hud  been  com¬ 
pleted,  would  have  been  required  to  he  furnished  to  the  United  States  Government;  (7)  use  its  best  efforts 
In  sell,  in  the  manner,  at  the  times,  to  the  extent  and  at  the  price  or  prices  authorized  by  the  Contracting 
Officer,  any  property  of' the  types  referred  to  in  provision  (6)  of  this  paragraph,  provided,  however,  thnt 
the  Federal  Government  shall  he  under  no  obligation  to  extend  credit  to  any  purchaser;  and  may  acquire 
any  such  properly  under  the  conditions  prescribed  hy  nnd  at  a  price  or  prices  npproved  hy  the  Contracting 
Officer;  and  prnvidad  further  that  tho  net  proceeds  of  any  such  transfer  or  disposition  shnll  lie  applied  in 
reduction  of  nny  payments  to  bo  made  by  the  United  States  Government  to  the  Federal  Government  under 
this  contract  or  shall  otherwise  be  credited  to  the  price  or  cost  of  the  work  covered  by  this  contract  or 
paid  in  such  nth.er  manner  as  the  Contracting  Officer  mny  authorize;  (ft)  complete  performance  of  such 
part  of  the  work, ns  shall  not  huve  boon  terminated  by  tho  Notice  of  Termination;  anil  (9)  take  such  no¬ 
tion  as  may  be  necessary,  or  aa  the  Contracting  Officer  may  request,  for  the  protection  and  preservation 
of  the  property  related  to  thin  contract  which  is  in  the  possession  of  the  Federal  Government  and  in  which 
the  United  States  Government  has  or  may  acquire  an  interest. 

(c)  After  60  days  following  receipt  by  the  Contracting  Officer  of  acceptable  inventory  schedules 

covering  all  items  of  a  particular  property  classification,  such  as  raw  materials,  purchased  parts,  ami  work 
in  process  of  the  termination  inventory  at  anyone  plant  or  location,  or  such  later  date  as  may  be  agreed  to 
by  the  Contracting  Officer  and  the  Federal  Government,  the  Federal  Government  may  submit  to  the 
Contracting  Officer  a  list,  certified  as  to  quantity  and  quality,  of  any  or  all  items  of  termination  in¬ 
ventory  'not  previously  disposed  of,  exclusive  of  items  the  disposition  of  which  ha?  been  requested  or 
authorized  by  the  Contracting  Officer,  and  may  request  the  United  States.  Government  to  remove  such 
items  or  enter  into  a  storage  agreement  covering  them.  Not  later  than  fifteen  (15)  days  thereafter,  the 
United  States  Government  will  accept  title  to  such  items  and  remove  them  or  enter  into  a  storage  agree¬ 
ment  covering  the  same,  provided  that  the  list  submitted  shall  be  subject  to  verification  by  the  Con¬ 
tracting  Officer  upon  removal  of  the  itema,  or,  if  the  items  are  stored,  within  forty-five  (45)  days  frnni 
lliu  date  of  submission  of  the  list.  Any  necessary  adjustment  to  correct  such  list  os  submitted  shall  he 
initilo  prior  to  final  settlement.  /  ’  ' 

(d)  After  receipt  of  a  Notice  of  Termination,  the  Federal  Government  shall  submit  to  the  Con¬ 
tracting  Officer  ita  termination  claim,  in  o  suitable  form  to  be  agreed  upon.  Such  claim  shnll  be  sub¬ 
mitted  not  Inter  than  two  yearn  from  the  effuctive  date  of  termination!  provided,  howovor,  (1)  that  the 
two  Governments  may  ugrao,  by  written  stipulation,  to  one  or  mors  extensions  within  such  two-year 

•-.period  or  ngreod  extension  thereof;  nnd  (2)  that  if  the  Contracting  Officer  considers  that  the  facts  justify 
such  action,  ho  may  receive  und  act  upon  any  such  termination  claim  at  any  time  after  the  above-men¬ 
tioned  periods.  If  no  sucli  claim  is  submitted  by  the  Federal  Government- within  the  said  periods,  the 
Contracting  Officer  may  determine  the  amount,  if  tiny,  tine  to  tho  Federal  Government  hy  reason  of  the 
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lerntiiinlinn  nnii  llir  ninniint  so  «l«; t firm i M 01 1  sluill  thereupon  liu  paid  to  lint  Governmi'iil.  In  arriving 

nl  a  determination  of  this  .niMoimt  tho  Coalrniling  Officer  limy  lot  guided  to  ihu  oxtent  ti  iiMn  liy  tin* 
"Statement  of  Principles  for  CnnHidorution  of  Costs"  sot  forth  in  I’nrt  4  of  Suction  VIII  of  t In*  Armful 
Services  Procurement  Regulation,  an  ill  affect  on  lint  ilnlii  of  1  li i m  contract,  or  liy  any  other  sound  prin- 
:plnn  of  coot  determination.  I’rior  Inpayment,  the  Cnntmcling  Officer  hIiiiII  give  lint  Federal  Government 
^  illen  notice  of  the  amount  thus,  determined.  The  Federal  Government  shall  hnvc  ninety  . (90)  ilnyn  from 
receipt  of  such  notice  within  which  , to  protest  the  amount  of  tho  iletermination.  If  the  Federal  Government 
iloes  make  such  n  protest  to  the  United  States  Government,  the  two  Governments  shall,  ns  promptly  as 
possible,  consult  with  each  other  with  *t  view  toward  nettling  the  iiinonul  line. 

(e)  In  mutually  arriving  at  s  settlement  hereunder,  the  Federal  Government  nnd  the  Contracting 
Officer  may  agree  upon  the  .whole  or  any  port  of  the  amount  or  amounts  to  he  poid  to  the  l‘'cdcriil  Govcrn- 
incnt  as  fair  na  compensation  by  reason  of  the  total  or  partial  termination  of  work.  The  contract  shall  be 
amended  accordingly,  nnd  the .Federal  Government  shall  lie  pnid  llie  agreed  amount. 

(f)  In  arriving  at  the  amount  due  the  l'’ederal  Government  under  this  clause  there  shall  he  de¬ 
ducted  (1)  all  unliquidated  payments  on  account  theretofore  made  to  the  Federal  Government,  (2)  any 
claim  which  the  United  States  Government  niay  have  against  the  Federal  Government  in  connection  with 
this  contract,  nnd  (3)  the  agreed  price  for,  or  the  net  proceeds  of  sole  of,  nny  materials,  supplies,  or 
other  things  acquired ■  by  the  -Federal .Government  nr  sold,  pursuant  to  the  provisions  of  thin  clause,  and 
not  otherwise  recovered  by  or  credited  tn  the  United  States  Government. 

(g)  If  the  termination  hereunder  be  partial,  prior  to  tho  settlement  of  the  terminated  portion  of 
tills  contract,  the  Federal  Government  may  file*  with  the  Goutrncting  Officer  a  request  in  writing  for  nn 
equitable  adjustment  of  the  price  or  prices  specified  in  the  contract  refuting  to  the  conllnund  portion  of 
the  contract  nnd  such  equitable  adjustment, as  may  he  agreed  upon  shall  be  made  in  such  price  or  prices. 

(h)  Upon  notificatipn  to  the  United  States  Government  by  the  Federal  Government  llmt  the  Fed¬ 
eral  Government  is  precluded  from  performing  the  contract  in  accordance  with  its  terms  and  conditions 
due  to  circumstances  beyond  its  control, 'the  two  Governments  will  consult  with  a  view  toward  nego¬ 
tiating  nn  amendment  to  this  contract  in  the  form  of  a  reasonable  extension  of  time  for  the  performance 
of  the  contract  (it  hejng  recognised,  however,  that  there  may  he  special  cases  where  the  United  States 

government’s  need  for  the  end  product  will  not  admit  of  postponement)  or  an  amendment  to  the  contract  in 
■  ne  other  respect.  1/  the  Federal  Government  should  fail  to  perform  the  contract  in  accordance  with  its 
terms,  nnd  such  failure  should  he  duo  to  enuses  within  the  control  of  the  Federal  Government,  then  the 
United  Staten  Government  may  terminate  this  contract  hy  reason  of  the  failure  of  the  Fedora!  Government 
to  perform  it.  Any  such  termination  shall  he  without  cost  to  the  United  States  Government  an J  without 
liability  of  either  Government  to  the  other;  prnvided  that  tho  parties  hereto  may  agree  upon  the  transfer 
to  tlie  United  States  Government  of  any.  or  all  of  the  property  of  tho  types  referred  to  in  paragraph  (b)(6) 
ahove,  in  which  event  the  (jnited  States  Government  will  pny  to  the  Federal  Government  0)  the  price 
provided  in  the  contract  for  items. completed  in  accordance  with  the  contract  requirements,  and  (2)  a  price 
mutually  agreed  upon  for. other  items,.  ■ .  ,  , 

(i)  Unless  otherwise^ provided, fot  ia  this  contract,  tho  Federal  Government,  from  the  effective 
dale  of  termination  and  for  a. period  of  six  years  after  f inn  1  settlement  under  this  contract,  shnll  preserve 
and  mukn  available  to  the  United  States. Government,  at  all  renaonnhlc  times,  at  the  offices  of  the  Federal 
Government,  but  without  direct  ohnrge  40  the  United  Stnloa  Government,  nil  its  books,  records,  documents, 
nnd  other  evidence  bearing  on  the  costa  , and  expenses  of  the  Federal  Government  under  thin  contract 
and  relating  to  the  work  terminated  hereunder,  or,  to  the  extent  approved  by^  the  Contracting  Officer, 
photographs,  micro-photographs,  and  other,  authentic  reproductions  thereof. 

It.  TAXKS  ,  ..  1  -.u  !•*!", Vi’’  v 

(n)  The  contract  prices  do  not  include  any  tax  or  duty  which  the  two  Governments  in  accordance 
with  the  "Agreement  between  the  United  States  of  America  and  the  Federal  flcpublic  of  Germany  Concern¬ 
ing  Tax  Relief  to  he  Aceorded  by  the  Federal  ‘  Republic  to  United  States  expenditures  in  the  Interest  of 
Common  Defense",  signed  ntoilonn  15  October  1954,  have  agreed  shall  net  he  applicable  to  expenditures 
by  llio  United  States  Government,  or  any’  other  tax  or  duty  not  applicable  to  tilts  contract  under  the  laws 
of  the  Federal  Republic.  If  any  hiicIi  tax  or  duty 'has  been  included  in  llio  contract  prices  through  error  or 
otlicrwise-,  the  contract  prices  shall  be  correspondingly  reduced. 
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( l>)  If,  after  the  contract  tlnlo,  the  United  Staten  Government  mill  the  Federal  Government  ahull 
agree  that  nnv  tax  or  duly  included  in  tlio  contract  pricca  nIiii.II  nol  lie  nppl icahle  lo  expenditures  l>y  the 
United  States  Government,  the  conlrncl  pricca  nIiiiII  he  rndured  accordingly. 

9.  St  I  It  CON  TIIACTING 

(h)  The  Federal  Government  undertaken  lliiit  in  nuy  subcontract  mode  in  connection  with  thin 
conlrncl  it  will  employ  the  sntne  procurement  methods  nnd  procedures  os  it  employs  in  contrncting  for 
its  own  requirements,  insnfnr  ns  the  provisions  of  this  contrnct  tin  not  caiise  devintions  therefrom. 

(It)  The  Federal  Government  agrees  to  indemnify  and  snve  harmless  the  United  Staten  Govern¬ 
ment  against  all  claims  and  suits  of  whatsoever  nnlnre  arising  under  or  incidental  to  the  performnnec  of 
tli is  contract,  by  any  subcontractor  against  the  Federal  Government  or  the  United  States  Government. 

10.  PAYMENTS 

The  Federal  Government  shall  he  paid,  upon  the  submission  of  properly  certified  invnicen  nr 
vouchers,  the  prices  stipulated  herein  for  supplies  delivered  nnd  accepted  or  services  rendered  nnd  nr- 
cepted,  less  deductions,  if  any,  as  herein  provided.  Unless  otherwise  specified,  payment  will  he  nm dr  on 
partial  deliveries  occepted  by  the  United  States  Government  when  the  amount  due  on  such  deliveries  no 
warrants;  or,  when  requested  by  the  Federal  Government,  payment  for  accepted  partial  deliveries  shall 
he  made  whenever  such  payment  would  equal,  or  eycced,  either  tl, 000  orljOfoof  the  total  amount  of  thin 
contract.  If  the  invoices  when  submitted  are  completely  in  order  with  respect  to  the  amounts  due  nnd 
payable;  if  they  make  correct,  unambiguous  reference  to  the  items  invoiced  so  that  they  can  he  ren-'ily 
identified  in  the  contract;  and  if  they  are  prepared  and  certified  by  the  Federal  Government  in  accordance 
with  the  stated  invoicing  requirements  of  the  contract,  payment  is  customarily  made  without  delay  and  in 
approximately  thirty  days  after  submission  of  the  invoice. 

11.  UNITED  STATES  OFFICIALS  NOT  TO  BENEFIT 

No  member  of  or  delegate  to  the  Congress  of  the  United  States,  or  resident  commissioner  of  the 
United  States,  shall  lie  admitted  to  any  share  or  part  ol  this  contract,  or  to  any  benefit  that  mny  prise 
therefrom;  but  this  provision  shall  not  be  construed  to  extend  to  this  contract  if  made  with  a  corporation 
for  its  general  benefit. 

12.  COVENANT  AGAINST  CONTINGENT  FEES 

The  Federal  Government  wnrrnnts  that  no  person  or  selling  agency  has  been  employed  or  rcluincd 
to  solicit  or  secure  this  contrnct  upon  un  agreement  or  understanding  for  a  commission,  percentage, 
brokerage,  or  contingent  fee,  excepting  bonn  fide  employees  or  honn  fide  established  commercial  m 
selling  agencies  maintained  by  the  Fcdernl  Government  for  the  purpose  of  securing  business,  l  or  lirench 
or  violation  of  this  warranty,  the  United  States  Government  slinll  have  the  right  to  annul  this  contract 
without' liability  or,  in  its  discretion,  lo  deduct  from  the  contrnct  price  nr  consideration  the  full  amount  ol 
such  commission,  percentage,  brokerage,  or  contingent  fee. 

13.  GRATUITIES 

The  Federal  Government  agrees  to  npply  to  this  contrnct  the  principles  embodied  in  Section  631 
of  Public  Law  179  and  Section  629  of  Public  Law  4811,  02nd  Congress  of  the  United  States. 

14.  FILINC  OF  PATENT  APPLICATIONS 

While,  and  so  long  as,  the  subject  matter  of  this  contrnct  is  classified  security  information  of 
the  United  Stntes  Government,  the  Federal  Government  agrees  that  it  will  not  file,  or  cause  to  he  filed, 
un  application  for  patent,  or  other  like  statutory  protection,  disclos  ng  any  of  snid  subject  matter  without 
referring  the  proposed  application  to  the  Contracting  Officer^for  determination  as  to  whether,  for  reasons 
of  United  States  security,  such  applications  shall  he  held  in  secrecy. 

15.  COPYRIGHT 

(a)  The  Federal  Government  grants  to  the  United  States  Government,  (1)  a  royully-frce,  non¬ 
exclusive  and  irrevocable  license  to  publish,  translate,  reproduce,  deliver,  perform,  use,  and  dispone  of, 
and  lo  authorize,  on  behalf  of  the  United  States  Government  or  in  the  furtherance  of  mutual  defense, 
others  so  lo  do,  all  copyrightable  material  first  produced  or  composed  and  delivered  to  the  United  Staten 
Government  under  this  contract  by  the  Federal  Government,  Its  employees  or  tiny  individual  or  concetti 
specifically  employed  or  assigned  to  originate  and  prepare  such  materiel;  and  (2)  a  I  Icense  ns  nforesuid 
tinder  any  nnd  all  copyrighted  or  Copyrightable  work  not  first  produced  or  eomponed  by  the  Fedetal  Coven, 
men l  in  the  performance  of  this  contract  but  which  j«  incorporated  in  the  materiel  furnished  under  the 
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contract,  provided  that  such  license  ahall  he  only  to  the  extent  that  the  Federal  Government  now  has,  or 
prior  to  completion  of  final  settlement  of  thin  contract  mny  acquire,  the  right  to  grant  snch  license  without 
becoming  liable  to  pay  compensation  to  others  solely  because  of  such  grant. 

(b)  The  Federal  Government  agrees  that  it  will  nxort  all  reasonable  effort  to  ndvlse  the  Con¬ 
tracting  Officer,  at  the  time  of  delivering  any  copyrightable  or  copyrighted  work  furnished  under  thin  con- 

act,  of  any  Adversely  held  copyrighted  or  copyrightable  material  incorporated  In  any  such  work  and  of 
nny  invnsion  of  the  right  or  privacy  therein  contained. 

(c)  The  Federal  Government  agrees  to  report  to  tho  Contracting  Officer,  promptly  and  in  reason¬ 
able  written  detail,  nny  notice  or  claim  of  copyright  infringement  received  by  the  Federal  Government  will* 
respect  to  nny  material  delivered  tinder  tills  contract. 

(d)  Nothing  contained  In  this  paragraph  shall  be  deemed,  directly  or  indirectly,  to  grant  any 
license  under  nny  patent  now  or  hereafter  granted,  or  to  grant  any  right  to  reproduce  any  copyrighted  or 
Copyrightable  material,  other  than  that  referred  to  in  subparagraph  (a),  above. 

16.  GUARANTEES 

The  Federal  Government  undertakes  that  the  benefit  of  any  guarantee  obtained  in  respect  of  any 
subcontract  shall  he  passed  on  to  the  United  States  Government. 

17.  SECUHITY 

(n)  Any  materials,  documents,  designs,  drawings  or  specifications  delivered  by  the  United  States 
Government  to  the  Federal  Government  and  any  materials,  documents,  designs,  drawings,  specifications 
or  supplies  delivered  hy  the  Federal  Government  to  the  United  States  Government  in  the  performance  of 
this  contract,  which  are  classified  by  the  originating  government  as  “Top  Secret*,  “Secret*,  or  “Con¬ 
fidential”,  shall  be  given,  ns  provided  in  Article  15  of  the  Agreement,  security  protection  hy  the  receiving 
government  corresponding  substantially  to  that  afforded  by  the  originating  government  and  will  he  treated 
by  the  receiving'government  as  its  own  classified  material  of  a  corresponding  security  grading. 

(b)  The  receiving  government  will  not  use  such  material,  including  information,  or  permit  it  to  be 
used,  for  purposes  oilier  than  those  in  the  inteiestc>  of  the  common  defense  ns  envisaged  hy  the  Agree¬ 
ment  and  will  not  disclose  such  material,  or  permit  it  to  be  disclosed,  to  another  nation  without  the  con¬ 
sent  of  the  originating  government. 

(c)  Tho  receiving  government  will,  on  request,  give  to  the  originating  governmnnt  an  ncknowl- 
.igemont  uf  receipt  In  writing  for  any  such  classified  material. 

(d)  The  Federal  Government  agrees  to  include  appropriate  provisions  covering  military  security 
material  including  information  in  all  subcontracts  hereunder. 

1  18.  TECHNICAL  INFORMATION  v 

The  Federal  Government  agrees  that  the  United  States  Government  shall  have  the  right  to  dupli¬ 
cate,  use  and  disclose,  in  behalf  of  the  United  States  Government  or  in  the  furtherance  of  mutual  defense, 
all  or  any  part  of  the  reports,  drawings,  blueprints,  data  und  technical  information,'  specified  to  he  de¬ 
livered  by  the  Federal  Government  to  the  United  States  Government  under  this  contract,  provided  that  the 
granting  of  nuch  rights  shall  be  to- the  extent  that  the  Federal  Government  is  able  to  obtain  and  grant 
such  rights.  Nothing  contained  in  this  clause,  in  itself,  shall  grant  any  right  or  license  to  use,  sell,  or 
reproduce  any  patented  article;  it  is  strictly  limited  to  reports,  drowings,  blueprints,  data  and  technical 
information. 

19.  ASSIGNMENTS  OF  CLAIMS  '■ 

(a)  No  assignment  of  any  claim  arising  under  this  contract  shall  be  made  by  the  Federal  Govern¬ 
ment  except  pursuant  to  mutual  agreement  between  the  two  Governments.  " 

(b)  In  the  event  of  such  assignment,  no  copies  of  this  contract  or  of  any  plans,  specifications, 
or  other  similar  documents  relating  to  work  under  this  contruct,  if  marked  “Top  Secret”,  “Secret*  or  “Con¬ 
fidential”,  shall  be  furnished  to  nny  assignee  of  any  claim  arising' under  this  contruct  or  to  nny  other 
person  not  entitlad  to  receive  the  snmo|  provided,  that  n  copy  of  nny  part  or  all  of  this  contract  so  marked 
may  be  furnished,  or  nny  information  contained  therein  may  be  disclosed  to  such  assignee  upon  the  prior 
written  authorization  of  the  Contracting  Officer. 


20.  I.AIIOII  RELATIONS  AND  STANIMltlM 

The  provisions  of  this  contract  nod  the  performance  hereunder  shall  he  subject  to,  nml  in  accord¬ 
ance  with,  the  laws  applicable  in  the  b'cdcral  Republic,  from  lime  to  time  in  effect,  which  govern  the 
hours,  wages,  labor  relations  (including  collective  bargaining),  workman’s  compennntion,  working  condi¬ 
tions,  and  other  matters  pertaining  to  labor. 

21.  REPORTING  OF  ROYALTIES 

If  this  contract  is  in  an  amount  which  exceeds  S10.000,  the  Federal  Government  agrees  to  report 
in  writing  to  the  Contracting  Officer,  during  the  performance  of  this  contract,  the  amount  of  royalties  paid, 
or  to  be  paid,  by  it  directly  to  others  in  the  performance  of  this  contract.  The  F’ederal  Government  further 
agrees  (1)  to  furnish  in  writing  any  additional  information  relating  to  such  royalties  as  may  be  requested 
by  the  Contracting  Officer,  and  (2)  to  insert  a  provision  similar  to  this  clause  in  any  subcontract  hereunder 
which  involves  an  amount  in  excess  of  the  equivalent  of  ten  thousand  United  States  dollars. 

22.  EXAMINATION  OF  RECOUPS 

The  following  clause  is  applicable  to  the  extent  required  by  the  laws  of  the  United  States: 

(a)  The  Federal  Government  agrees  that  the  Comptroller  General  of  the  United  States,  or  any  of 
his  duly  authorized  representatives  sluill,  until  the  expiration  of  three  yenrs  after  final  puyment  under 
this  contract,  have  access  to  and  the  right  to  examine  any  directly  pertinent  books,  documents,  papers 
and  records  of  the  Federal  Government  involving  transactions  related  to  this  contract. 

(b)  The  Federal  Government  further  ngraen  to  include  in  all  its  subcontracts  hereunder  n  provi¬ 
sion  to  the  effect  that  the  subcontractor  agrees  that  the  Comptroller  General  of  the  United  Slates  or  any 
of  his  duly  authorized  representatives  shall,  until  the  expiration  of  three  years  after  final  payment  under 
this  contract  with  the  United  States  Government,  have  access  to  and  the  right  to  examine  any  directly 
pertinent  books,  documents,  papers  and  records  of  such  subcontractor  involvingtransactions related  to  the 
subcontract.  The  term  "subcontract” -as  used  in  this  clause  excludes  (1)  purchase  orderB  not  exceeding 
SI, 000  and  (2)  subcontracts  or  purchase  orders  for  public  utility  services  at  rates  established  for  uniform 
applicability  to  the  general  public. 

(c)  The  Comptroller  General  of  the  United  States  or  any  of  his  duly  authorized  representatives 
shall  notify  the  Federal  Government  if  he  intends  to  carry  out  such  examinations.  The  Federal  Govern¬ 
ment  shall  have  the  right  to  take  part  in  such  examinations  if  it  so  requests. 
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*  MODEL 

NATO  MUTUAL  SUPPORT  AGREEMENT 

ARTICLE  I 
INTRODUCTION 

The  Government  of  the  United  States  of  America  and  the  Government  of 
_ ,  desiring  to  further  the  rationalization,  stan¬ 
dardization,  Interoperability,  readiness,  and  effectiveness  of  their 
respective  military  forces  through  Increased  logistics  cooperation,  have 

resolved  to  .conclude  this  Support  Agreement  between  _ 

and  _ s'  (hereinafter  referred  to  as  the  parties).  . 

* 

ARTICLE  II 

*  .  * 

'  ’*  PURPOSE 

This  Agreement  is  entered  Into  on  the  part  of  the  United  States  pursuant.  . 
to  the  authority  of  the  North  Atlantic  Treaty  Organization  Mutual 
Support  Act  of  1979  for  the  purpose  of  acquisition  and  transfer  of 
logistic  support,  supplies  and  services.  It  jstablishes  basic  terms  and 
conditions  for  provision  of  mutual  logistic  support,  supplies  and 
services  as  defined  in  Article  IV,  paragraph  a  of  this  Agreement.. 

/  '  -  *-  V 
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ARTICLE  111 


APPLICABILITY 

1.  This  Agreement  applies  only  to  military  forces  deployed  in  Europe 
and  adjacent  waters,  and  in  the  case  of  United  States  Forces  to  logistic 

*  i 

support,  supplies  and  services  in  the  inventory  or  otherwise  under  the 
jurisdiction  and  control  of  United  States  Forces  deployed  in  Europe  and 
ad jacent  waters. 

2.  United  States  Government  commitments  under  this  Agreement  are 
subject  to  the  NATO  Mutual  Support  Act  and  to  the  availability  of 
appropriated  funds. 

3.  The  parties  understand  that  this  Agreement  will  not  be  employed  in  a 
manner  to  serve  as  a  routine  and  normal  source  for  supplies  and  services 
reasonably  available  from  United  States  commercial  sources  or  from  the 

i 

United  States  through  Foreign  Military  Sales  procedures  under  the  Arms 

*  .  f  * 

Export  Control  Act. 

'  * 

,  • 

*  .  • 

.< 

ARTICLE  IV 
DEFINITIONS 

1,  As  used  In  this  agreement  and  In  any  Implementing  arrangements  the 
following  definitions  apply: 

a.  Logistics  Support,  Supplies,  and  Services.  Food,  billeting, 
transportation,  petroleum,  oils,  lubricants,  clothing,  communication 
services,  medical  services,  ammunition,  base  operations  support  (and 
construction  incident  thereto),  storage  facilities,  use  of  facilities, 
training  services,  spare  parts  and  components,  repair  and  maintenance 
services,  and  airport  and  seaport  services. 


*»  •  . 
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b.  Implementing  Arrangement.  An  implementing  arrangement  is 
generally  used  in  cases  of  continuing  provision  of  mutual  logistic 
support,  supplies  and  services  of  a  specific  kind  or  relating  to  specific 
equipment  or  events,  and  sets  forth  further  details,  terms  and  conditions 

that  define  or  facilitate  this  Agreement. 

*•  • 

c.  Orders  or  Requisitions.  Orders  or  requisitions  call  for  the 
provision  of  specific  logistics  support,  supplies  and  services  pursuant 

to  the  terms  of  this  Agreement  and  the  applicable  implementing  arrangements 
i f  any. 

t  d.  Invoice.  Invoices  are  those  documents  from  the  supplying  party 
which  request  reimbursement  or  payment  for  specific  logistic  support, 
supplies  and  services  rendered  pursuant  to  this  Agreement  and  the 
applicable  implementing  arrangements,  if  any. 

•  * 

e.  United  States  European  Command  Component  Commands.  United 

States  Army,  Europe  (USAREUR) ;  United  States  Navy,. Europe  (USNAVEUR) ; 
and  United  States  Air  Forces  in  Europe  (USAFE) ,  . 

1 

f.  Europe  and  Adjacent  Waters.  The  Nortip  Atlantic  Treaty  Area  as 
defined  in  the  North  Atlantic  Treaty  (amended  by  the  Protocol  on  the 
Accession  of  Greece,  Turkey,  and  the  Federal  Republic  of  Germany), 
excluding  North  America.  ■ 


ARTICLE  V 


BASIC  TERMS  AND  CONDITIONS 

I.  Each  party  agrees  to  utilize  its  best  endeavors,  consistent  with 
national  laws  and  priorities,  not  only  in  peacetime  but  also  in  periods 

*  9 

of  emergency  or  active  hostilities  to  provide  the  other  party  requested 
logistic  support,  supplies  and  services  as  defined  in  this  agreement, 
and  its  implementing  arrangements. 


2.  The  transfer  of  logistic  support,  supplies  and  services  between  the 

parties  shall  be  pursuant  to  orders  or  requisitions  issued  in  conformity 
with  the  terms  of  this  Agreement  and  any  applicable  Implementing  arrange¬ 
ment.  • 

i 

3.  Compensation  for  the  transfer  of  logistic  support,. suppl ies  and 
services  made  under  the  authority  of  this  Agreement  may  be  accomplished 
by  utilization  of  one  of  the  following  methods: 

a.  Reimbursement.  Reimbursement  in  the  supplying  party's  currency 
based  upon  reciprocal  pricing  principles. 

'  .  i 

b.  Exchange  (Replacement  In  kind.)  Replacement  of  supplies  or 
services  with  supplies  or  services  of  an  identical  or,  as  determined  by 
the  party  supplying  the  item  to  be  replaced,  of  a  substantially  identical 
nature. 
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'  k.  In  all  transactions  involving  the  transfer  of  logistic  support, 

supplies  or  services,  the  recipient  party  agrees  that  such  logistic 

support,  supplies  or  services  will  not  be  retransferred,  either  temporarily 

or  permanently,  by  any  means  to  other  than  the  forces  of  the  receiving 

party  or  a  NATO  government,  or  a  NATO  subsidiary  body  or  agent  thereof, 

# 

without  the  prior  written  consent  of  the  supplying  party. 

‘  •  « 

5.  Unless  modified  by  an  implementing  arrangement, ‘ an  order  or  requisition 
will  contain  the  data  elements  in  Annex  A  and  will  be  in  the  format  set 
forth  by  the  supplying  party  and  in  the  language  of  both  parties.  The 
parties  will  inform  each  other  regarding  any  limitations  which  may  be 

.Imposed  upon  a  party's  personnel  to  issue  or  accept  orders  or  requisitions. 

6.  As  evidence  of  receipt  by  the  receiving  party  of  the  logistic 

I 

support,  supplies  or  services  being  billed,  invoices  will  include  a 

signed  copy  of  the  order,  or  requisi  tlon,1  or  a  line  item  listing,  with 

total  value  matching  the  total  value  of  the  invoice.  The  invoice  will 
•  .  *  « 

contain  an  identification  of  any  applicable  implementing  arrangements 

.«  • 

and  will  be  In  the  format  set  forth  by  the  supplying  party. 

7.  Settlement  for  the  transfer  of  logistic  support,  supplies' or  services 
will  be  made  as  follows: 

a.  Reimbursable  Transactions.  Credit  and  liabilities  accrued  from 
reimbursable  transactions  under  this  Agreement  will  be  liquidated  by 
direct  payment  not  less  often  than  once  every  three  months.  Payment  is 
^ue  no  later  than  thirty  days  f  rorru-the.,  i  nvoice  date. 
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b.  Exchange  Transactions.  Exchange  transactions  (repl acement i n- 

kind),  shall  be  settled  through  the  issuance  or  receipt,  as  applicable, 

of  replacement  supplies  or  services  within  three  months  of  the  original 

transaction.  If  not  settled  within  this  period,  the  exchange  transaction 

shall  be  converted,  as  of  the  date  on  which  the  three  months  end,  to  a 

« 

reimbursable  transaction. 

Implementing  arrangements  may  set  forth  additional  details  concerning 
settlement,  provided  they  are  consistent  with  this  Agreement. 

8.  The  parties  agree  to  use  the  following  reciprocal  pricing  principles: 

*  .  i 

a.  ‘In  the  case  of  specific  acquisition  by  the  supplying  party  from 

Its  contractors  for  a  receiving  party,  the  price  will  be  no  less  favorabl 

than  the  prices  charged  the  Armed  Forces  of  the  supplying  party  by  its 

contractors  for  identical  items  or  services,  less  any  amounts  excluded 

by  paragraph  8c  of  this  Article.  The  price  charged  .will  take  into 

,1 

account  di fferentials  due  to  delivery  schedules,  points  of  delivery  and 

V 

other  similar  considerations. 

b.  In  the  case  of  transfer  from  the  supplying  party's  own  resources, 
the  supplying  party  will  charge  the  same  price  ajs  the  supplying  party 
charges  its  own  forces  for  identical  logistjc  support,  supplies  or 
services,  less  any  amounts  excluded  by  paragraph  8c  of  this  Article. 

c.  The  parties  agree  that  these  reciprocal  principles  exclude  the 
direct  or  Indirect  charging  of  i nd i cecr^costs  (including  charges  for 


,  i  tin  c '  diiu  proauccion  equipment),  administrative  surcharges  and  contract 
administration  costs. 

Provisions  of  tax  and  customs  rei i ef  agreements  applicable  to  the 
acquisition  of  materials,  services,  supplies  and  equipment  by  the  receiving 
party  will  apply  to  logistic  support,  supplies  and  services  transferred 
under  this  Agreement. 

ARTICLE  Vt 

INTERPRETATION  AND  REVISION 

1.  Any  disagreement  regarding  the  interpretation  or  appl i cat  ion  of  this 
Agreement  or  concerning  logistic  support,  supplies  or  services  transferred 
pursuant  to  this  Agreement  will  be  resolved  by  consultation  between  the 
parties,  and  will  not  be  referred  to  an  international  tribunal  or  third 
party  for  settlement. 

« 

I  ' 

2.  Either  party  may,  at  any  time,  request  revision  of  this  Agreement. 

•  *  % 

In  the  event  such  a  request  Is  made,  the  two  parties  shall  promptly 

i 

enter  into  negotiations. 

ARTICLE  VII 

EFFECTIVE  DATE  AND  TERMINATION  I 
1.  This  Agreement  will  become  effective  upon  signature.  It  shall 
remain  in  force  for  a  period  of  five  years,  unless  either  party  provides 
one  year's  written  notice  to  the  other  of  its  intention  to  terminate 
this  Agreement. 


2.  This  Agreement  may  be  renewed  or  extended  by  agreement  of  the  A 

parties  In  writing. 

DONE  AT  ; _ .  • 

IN  TWO  ORIGINALS  IN  THE  ENGLISH  AND  LANGUAGES,  BOTH 

* 

TEXTS  BEING  EQUALLY  AUTHENTIC. 


Agreement 


between 


The  Secretary  of  Defense  of  the  United  States  of  America 


and 


The  Federal  Minister  of  Defense  of  the  Federal  Republic 

of  Germany 


concerning 


Mutual  Support  in  Europe. and  Adjacent  Waters 
(Mutual  Support  Agreement  -  MSA) 


1 


/- 

The  Secretary  of  Defense  of  the  United  States  of  America 


and 


The  Federal  Minister  of  Defense  of  the  Federal  Republic 

of  Germany 


noting  the  provisions  of  Article  IX  of  the  Agreement  between 
the  Parties  to  the  North  Atlantic  Treaty  regarding  the  Status 
of  their  Forces  (NATO  SOFA)  of  19  June  1951, 

noting  the  Agreement  to  Supplement  the  Agreement  between 
the  Parties  to  the  North  Atlantic  Treaty  regarding  the 
Status  of  their  Forces  with  respect  to  Foreign  Forces 
stationed  in  the  Federal  Republic  of  Germany  (Supplementary 
Agreement  to  NATO  SOFA)  of  3  August  1959, 

noting  the  pertinent  NATO  documents,  in  particular 
MC  14/3  of  16  January  1960  -  Overall  Strategic  Concept 
for  the  Defence  of  the  North  Atlantic  Treaty  Organisation 
Area;  MC  36/2  (Rev.)  of  18  March  1960  -  Division  of 
Responsibilities  in  Wartime  between  the  National  Commanders 
and  the  Major  and  Principal  Subordinate  Allied  Commanders,  in 
conjunction  with  the  Agreement  between  the  Government  of  the 
Federal  Republic  of  Germany  and' the  Supreme  Allied  Commander 
Europe  on  the  Division  of  Responsibilities  and  Cooperation 
between  NATO  Commanders  and  Territorial  Commanders  in  Wartime 
(SACEUR  Agreement)  of  9  February  1977;  and  the  relevant  NATO 
Standardization  Agreements  (STANAGs) ,  and 

i 

noting  that  the  Secretary  of  Defensje  of  the  United  States 
of  America  pursuant  to  the  NATO  Mutual  Support  Act  of  1979 
(Public  Law  96-323)  is  authorized  to  enter  into  Agreements 
concerning  transfer  of  logistic  support; 

desiring  to  further  the  rationalization,  readiness,  and 
effectiveness  of  their  respective  military  Forces  through 
increased  logistics  cooperation,  mindful  that  logistics  is 
a  national  responsibility,  have  resolved  to  conclude  this 
Mutual  Support  Agreement; 
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Article  1 
Purpose 

The  purpose  of  this  Agreement  is  to  establish  basic  terms 
and  conditions  for' provision  of  mutual  logistic  support, 
supplies,  and  services. 


Article  2 
Definitions 

As  used  in  this  Agreement  and  in  any  implementing  arrange¬ 
ments,  the  following  definitions  apply: 

a.  Logistic  Support,  Supplies,  and  Services.  Supply  of 
expendables  and  bulk  expendables  (food,  petroleum,  oils, 
lubricants,  clothing,  ammunition,  spare  parts  and  components), 
storage  services,  billeting,  base  operations  support, 
training  services,  repair  and  maintenance  services, 
communications  services,  medical  services,  transportation 

and  related  service,  use  of  facilities. 

-  /  .  • 

bi  Implementing  Arrangement.  An  implementing  arrangement 
is  the  detailed  arrangement  which  is  concluded  on 
the  basis  of  this  Agreement  and  sets  forth  the  additional 
details,  terms  and  conditions. 

c.  Order.  An  order,  when  in  its  proper  form  and  signed 
by  an  authorized  official,  is  a  request  for  the  provi¬ 
sion  of  specific  logistic  support,  supplies  or  services. 

d.  United  States  European  Command  (USEUCOM)  Component 
Commands.  United  States  Army,  Eu’rope  (USAREUR)  ;  United 
States  Naval  Forces,  Europe  (USNAVEUR) ;  and  United  States 
Air  Forces  in  Europe  (USAFE) 

e.  Europe  and  Adjacent  Waters.  The  North  Atlantic 
Treaty  Area  as  defined  in  the  North  Atlantic  Treaty 
(amended  by  the  Protocols  on  the  Accession  of  Greece  and 
Turkey) ,  excluding  North  America. 
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i  Article  3 

Applicability 

1.  This  Agreement  applies  to  military  forces  of  the  parties 
in  Europe  and  adjacent  waters  and  to  logistic  support, 
supplies  and  services  which  the  United  States  Forces  or 
the  Federal  Armedi Forces  can  provide  within  their  own 
competence. 

2.  This  Agreement  applies  not  only  in  peacetime,  but  also 
in  periods  of  crisis  or  war.  Unless  otherwise  agreed, 
support  in  crisis  or  war  which  is  provided  under  the 
Agreement  between  the  Government  of  the  United  States  of 
America  and  the  Government  of  the  Federal  Republic  of 
Germany  concerning  Host  Nation  Support  during  Crisis  or  / 
War  (HNS  Agreement),  dated  April  15,  1982,  will  not  be 
affected  by  this  Agreement  and  German  civilian  support  in 
crisis  or  war  will  be  governed  by  the  HNS  Agreement 
exclusively. 

3.  The  parties  understand  that  this  Agreement  will  not  be 
employed  in  a  manner  to  serve  as  a  routine  and  normal 
source  for  supplies  and  services  reasonably  available: 

(a)  from  United  States  or  German  commercial  sources  or 

(b)  acquirable  through  normal  military  sales  procedures. 

Article  4 

Basic  Terms  and  Conditions 

1.  Each  party  agrees  to  utilize  its  best  endeavors,  consis¬ 
tent  with  national  priorities,  to  enter  into  implementing 
arrangements  and  to  satisfy  requests  of  the  other  party 
for  logistic  support,  supplies,  and  services.  It  is 
understood  that  in  using  best  endeavors,  neither  party  is 
required  to  agree  to  provide  logistic  support,  supplies  or 
services  which  would  impair  the  support  of  their  own 
requirements  or  other  commitments. 

2.  The  parties  agree  that  the  provision  of  logistic  support, 
supplies,  and  services  between  them  will  be  accomplished 
by  orders  issued  and  accepted  under  implementing  arrange¬ 
ments  to  this  Agreement,  or  in  conjunction  with  applicable 


D-4 


STANAGs  except  as  set  forth  in  paragraph  4.  The 
documentation  for  a  transaction  will  include  all 
necessary  details,  terms,  and  conditions  to  carry  out  the 
logistic  support,  supplies  and  services,  including  the 
data  elements  described  in  the  Annex, 

3.  Implementing  arrangements  will  be  negotiated  by  USEUCOM 
or  USEUCOM  Component  Commands  and  the  Federal  Minister  of 
Defense  of  the  Federal  Republic  of  Germany  or  his 
designated  subordinate  authorities.  Implementing 
arrangements  will  generally  identify  those  authorized  to 
issue  and  accept  orders  under  the  implementing  arrange¬ 
ments.  The  competent  authorities  of  the  contracting 
parties  will  notify  each  other  of  specific  authorization 
or  limitations  on  those  command  authorities,  agencies,  or 
personnel  able  to  issue  or  accept  orders.  In  the  case  of 
the  United  States,  these  notifications  will  go  directly  to 
and  from  the  USEUCOM  Component  Command  concerned.  In  the 
case  of  the  Federal  Republic  of  Germany,  these  notifica¬ 
tions  will  go  directly  to  and  from  the  designated 
authority. 

4.  In  the  absence  of  relevant  implementing  arrangements  or 
implemented  logistic  support  STANAGs,  orders  may  be  issued 
against  this  Agreement  alone  in  times  of  crisis  or  war  as 
well  as  in  exceptional  situations  jointly  approved  by 
Headquarters  USEUCOM  or  the  applicable  USEUCOM  Component 
Command  and  the  Federal  Minister  of  Defense  of  the  Federal 
Republic  of  Germany  or  his  designated  subordinate 
authorities. 

5.  Nothing  in  this  Agreement  shall  serve  as  a  basis  for  an 
increased  charge  for  logistic  support,  supplies,  or 
services  if  such  logistic  support,  supplies,  or  services 
would  be  available  without  charge  or  at  a  lesser  charge 
under  terms  of  another  agreement. 

6.  For  any  logistic  support,  supplie^,  or  services,  the 
contracting  parties  may  negotiate  for  payment  either  in 
cash  (a  "reimbursable  transaction")  or  payment  in  kind  (an 
"exchange  transaction").  Accordingly,  the  receiving  party 

.will  pay  the  supplying  party  in  conformance  with  either 
Articles  5  and  10  or  Articles  6  and  10,  below. 

Article  5 

Reimbursable  Transactions 

The  supplying  party  will  submit  invoices  to  the  receiving 

party  after  delivery  or  performance  of  the  logistic  support. 
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o 

supplies,  or  services.  Both  parties  will  maintain  records 
of  all  transactions,  and  the  parties  will  pay  outstanding 
balances  not  less  frequently  than  quarterly.  In  pricing 
reimbursable  transactions,  the  parties  agree  to  the  following 
principles: 

a.  In  the  case  of  specific  acquisition  by  the  supplying 

i  party  from  its  contractors  or  other  government  agency  for 
a  receiving  party,  the  price  will  be  no  less  favorable 
than  the  prices  charged  the  armed  forces  of  the  supplying 
party  by  its  contractors  for  identical  items  or  services. 

The  price  charged  will  take  into  account  differentials  due 
to  delivery,  scheduled  points  of  delivery,  and  other 
similar  considerations. 

b.  In  the  case  of  transfer  from  the  supplying  party’s 
own  resources,  the  supplying  party  will  charge  the  price 
established  or  the  same  price  as  the  supplying  party 

-  -  .  charges  its  own  forces  as  of  the  date  the  order  or 

requisition  is  accepted  for  identical  logistic  support, 
supplies,  or  services.  In  the  case  where  a  price  has  not 
been  established  or  charges  are  not  made  for  one’s  own 
forces,  the  parties  will  agree  to  a  price  in  advance.  ^ 

c.  When  a  definitive  price  is  not  agreed  in  advance  on 
the  order,  the  order  will  set  forth  a  maximum  limitation 

•J  of  liability  for  the  requesting  party  pending  agreement  on. 

,  a  final  price.  The  parties  will  promptly  enter  into  nego- 
;  tions  to  establish  the  final  price. 

d.  Unless  otherwise  agreed,  the  parties  waive  indirect 
costs,  administrative  surcharges,  and  contract  administra¬ 
tion  costs.  : 

Article  6 

Exchange  Transactions 

Both  parties  will  maintain  records  of  all  transactions,  and 
the  receiving  party  will  pay  the  supplying  party  in  kind  by 
transferring  to  the  supplying  party  logistic  support, 
supplies,  or  services  that  are  identical  or  substantially 
identical  to  the  logistic  support,  supplies,  or  services 
delivered  or  performed  by  the  supplying  party  and  which  are 
satisfactory  to  the  supplying  party.  If  the  receiving  party 
does  not  pay  in  kind  within  the  terms  of  a  replacement  sche¬ 
dule,  agreed  to  or  in  effect  at  the  time  of  the  original 
transaction  with  timeframes  which  may  not  exceed  six  (6) 
months  from  the  date  of  the  original  transaction,  the  trans¬ 
action  will  be  deemed  a  reimbursable  transaction  and  governed 
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by  Article  5,  except  that  the  price  will  be  established  based 
upon  the  date  the  replacement  in  kind  was  to  take  place.  In 
exceptional  circumstances  the  parties  may  agree  to  a  timeframe 
up  to  one  year. 

Article  7 

\ 

Invoices  Access  to  Records 

1.  The  invoice  will  contain  an  identification  of  the 
applicable  implementing  arrangements.  The  invoice  will  be 
accompanied  by  evidence  of  receipt  by  the  party  receiving 
the  logistic  support,  supplies,  or  services. 

2.  The  parties  agree  to  grant  each  other  access  to  records 
sufficient  to  verify,  when  applicable,  that  reciprocal 
pricing  principles  have  been  followed  and  prices  do  not 
include  waived  or  excluded  costs.  Unless  otherwise 
specified  in  an  implementing  arrangement,  records  only 
need  be  retained  until  the  transaction  is  completed. 

'  Article  8 

Transportation 

Unless  otherwise  agreed,  supplies  will  be  collected  by  the 
original  receiving  party  which  will  also  furnish  the  materiel 
i  required  for  the  transportation.  Any  costs  attributable  to 
deviations  from  this  rule  will  be  borne  by  the  receiving 
party.  In  the  case  of  exchange  transactions,  transportation 
for  replacement  will  be  in  accordance  with  the  agreement  at 
time  of  original  transaction. 

•  Article  9 

Transfer  Limitations 

In  all  transactions  involving  the  transfer  of  logistic 
support,  supplies,  or  services,  the  receiving  party  agrees 
that  such  logistic  support,  supplies  or  services  will  not  be 
transferred,  either  temporarily  or  permanently,  by  any  means 
to  other  than  the  forces  of  the  receiving  party  or  a  NATO 
government  or  a  NATO  subsidiary  body  or  agency  thereof  with¬ 
out  the  prior  written  consent  of  the  supplying  party. 

i  )  :  1 


Article  10 

Excluded  Tax  and  Customs 

Relief  from  taxes  and  customs  of  deliveries  to  and  other 
services  rendered  for  the  receiving  party  will  be  governed 
by  the  applicable  agreements. 

'  Article  11 

i 

Claims 


1.  The  provisions  of  support  items  are  without  warranty, 

express  or  implied,  except  that  unless  otherwise  stated, 
the  supplies  or  services  are  warranted  to  conform  to  those 
ordered.  To  the  extent  that  warranty  rights  against  third 
parties  may  subsist  in  any  item  provided  by  one  party  to 
the  other,  such  rights  will,  upon  request,  be  assigned  to 
the  other  party. 


2.  Subject  to  the  provisions  of  Article  VIII  of  NATO  SOFA 
and  Article  41  of  the  Supplementary  Agreement  to  NATO 
SOFA,  each  party  herewith  waives  any  claim  for  damage 
y:  against  the  other  party  when  such  damage  arises  from  the 

use  or  operation  of  furnished  items. 


1;'  /  Article  12 

Interpretation  and  Revision 

t The  parties  agree  to  make  a  good  faith  effort  to  resolve 
^disagreements  between  the  parties  with  respect  to  the  inter¬ 
pretation  or  application  of  this  Agreement.  In  the  case  of 
an  implementing  arrangement  or  transaction,  the  parties  to  the 
arrangements  or  transactions  will  make  a  good  faith  effort  to 
resolve  any  disagreements  with  respect  to  interpretation  or  , 
application  of  the  arrangement  or  transaction.  Differences 
of  opinion  which  cannot  be  solved  at  the!  working  level  shall 
be  submitted  to  the  parties  to  this .Agreement  for 
investigation  and  resolution  by  negotiation. 

Article  13 

Effective  Date  and  Termination 


1.  This  Agreement  will  become  effective  on  the  date  of  the 
I  last  signature  and  will  continue  in  effect  until  termi- 
;  nated  by  either  party  giving  six  months'  notice  in 
writing. 
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2.  Either  party  may,  at  any  time,  request  revision  of  this 
Agreement.  In  the  event  such  a  request  is  made,  the  two 
parties  shall  promptly  enter  into  negotiations. 

3.  'The  parties  agree  that  five  years  after  this  Agreement 

enters  into  effect,  they  will  jointly  conduct  a  general 
review  to  determine  which  amendments,  if  any,  should  be 
made  as  a  result  of  their  experience  in  using  the  Agree¬ 
ment. 

Done  at  Bonn,  on  January  21,  1983.  IN  TWO  ORIGINALS  IN  THE 
ENGLISH  AND  GERMAN  LANGUAGES,  BOTH  TEXTS  BEING  EQUALLY 
AUTHENTIC. 


For  the  Secretary  of  Defense  For  the  Federal  Minister 

of  the  United  States  of  Defense  of  the  Federal 

of  America  Republic  of  Germany 


